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MEMORANDUM OPINION ON REMAND

---------------------------------------------------------
KAPLAN, Judge:


A military judge found the appellant guilty, in accordance with his pleas, of additional charges alleging theft of private property (three specifications) and conduct prejudicial to good order and discipline or of a nature to bring discredit upon the service (disposing of stolen property in violation of a Colorado statute) (eight specifications), in violation of Articles 121 and 134, Uniform Code of Military Justice, 10 U.S.C. §§ 921 and 934 [hereinafter UCMJ].  Contrary to his pleas, the appellant was also found guilty, by a general court-martial panel composed of officer members, of an original charge alleging the commission of an assault consummated by a battery on a child under the age of sixteen years and indecent acts upon a child under the age of sixteen years (two specifications), in violation of Articles 128 and 134, UCMJ.
  The convening authority approved the adjudged sentence of a dishonorable discharge, confinement for ten years, forfeiture of all pay and allowances, and reduction to Private E1.

On 26 March 1998, in an unpublished opinion, we affirmed the findings of guilty of all charges and specifications and the approved sentence.  Subsequently, the appellant sought review by the United States Court of Appeals for the Armed Forces.  In a decision dated 30 September 1999, a majority of that court set aside the findings of guilty as to the Charge and its three specifications (those alleging assault consummated by a battery on a child and indecent acts with a child) and also set aside the sentence.
  The remaining findings of guilty were affirmed.  Our superior court has remanded the appellant’s case to us with direction to either dismiss the Charge and its specifications and reassess the sentence on the basis of the remaining findings of guilty, or, in the alternative, to authorize a rehearing.  

We have determined that the appellant’s case should be returned to the same or a different convening authority for a decision as to whether a rehearing should be held on the Charge and its specifications alleging crimes against children.  

DECISION

The record of trial is returned to The Judge Advocate General for remand to the same or a different convening authority.  The convening authority may order a rehearing on the Charge and its three specifications, the findings of guilty of which have been set aside, and on the sentence which has similarly been set aside.  If the convening authority determines that a rehearing on the Charge and its three specifications is impracticable, he shall dismiss the Charge and its specifications and order a rehearing on the sentence only. 


Senior Judge CAIRNS and Judge VOWELL concur.







FOR THE COURT:







JOSEPH A. NEURAUTER







Clerk of Court

� The appellant was originally charged with three specifications alleging indecent acts with children in violation of Article 134, UCMJ.  The members convicted the appellant of two of these specifications, as alleged, and found him guilty of the lesser included offense of assault consummated by a battery on a child, in violation of Article 128, UCMJ, as to the remaining specification.





� United States v. Morrison, 52 M.J. 117 (1999). 
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