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WALBURN, Judge:


A military judge sitting as a general court-martial convicted appellant, pursuant to his pleas, of absence without leave (AWOL), wrongful use of marijuana, larceny (four specifications), housebreaking (four specifications), and breaking restriction, in violation of Articles 86, 112a, 121, 130, and 134, Uniform Code of Military Justice, 10 U.S.C. §§ 886, 912a, 921, 930, and 934 [hereinafter UCMJ].  The military judge sentenced appellant to a bad-conduct discharge, confinement for forty months, forfeiture of all pay and allowances, and a $1000.00 fine.  Pursuant to a pretrial agreement, the convening authority approved confinement for twenty-four months, but otherwise approved the adjudged sentence.  This case is before the court for review pursuant to Article 66, UCMJ.
Larceny and Housebreaking
Appellant alleges the military judge erred by accepting appellant’s guilty plea to housebreaking (Specification 2 of Charge IV).  The government argues appellant’s plea was provident, but concedes the military judge should have amended this housebreaking specification accordingly to reflect the same amendments made to the corresponding larceny offense (Specification 2 of Charge III).  We agree with the government and will amend Specification 2 of Charge IV to conform to the facts elicited from appellant and the victim, Private First Class (PFC) EB.
Appellant was charged with, and pleaded guilty to, stealing seven PlayStation2 video games and four DVDs.  During the providence inquiry, appellant admitted he illegally entered PFC EB’s barracks room and stole “his PlayStation[2] and his games and his DVDs and his controller.”  However, during presentencing, PFC EB testified he was missing only four PlayStation2 video games and that no DVDs were taken.  In light of PFC EB’s testimony, the military judge reopened the providence inquiry and amended his finding of guilty to larceny (Specification 2 of Charge III) to reflect the items appellant actually stole.  The military judge, however, failed to amend the corresponding finding of guilty to housebreaking (Specification 2 of Charge IV), which specifically listed the same items the military judge excepted from Specification 2 of Charge III.
Appellant also personally asserts in an unsworn submission pursuant to United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982), that:  (1) he was subjected to illegal pretrial punishment, and (2) his trial defense counsel was ineffective because he failed to raise this matter at trial via a motion for Article 13, UCMJ, credit.  We disagree.
Illegal Pretrial Punishment
Appellant asserts that when he returned from being AWOL, on 30 April 2003, his First Sergeant “smoked him for several hours,” i.e., made him do “push-ups, sit-ups, other physical training exercises, [and] low-crawl[] through a sand pit.”  Appellant further alleges he was forced to perform these exercises while at the National Training Center (NTC) between July 2003 and August 2003, which caused him to lose consciousness several times.  Appellant attributes his loss of consciousness to performing these exercises in extremely hot weather and in a full chemical protective uniform, including a chemical protective mask.  He states that, as a result of this “smoking,” he had to be intravenously hydrated, both at the NTC and at his unit.  According to appellant, this treatment continued until he was placed in civilian confinement on 8 October 2003.
Furthermore, appellant alleges he was restricted to the barracks and assigned extra duties such as “cutting grass, cleaning the company command area,” and other “menial tasks.”  These extra duties continued on weekdays until 2300, and from 0900 to 1700 on weekends.  Appellant also claims he received no pay during the two months following his return from being AWOL.  Lastly, appellant states his First Sergeant informed him he would receive an Article 15 for his misconduct, but appellant was never furnished any paperwork and no hearing was conducted.
Neither the record of trial nor appellant’s pleadings indicate that appellant made any formal complaints regarding this litany of alleged mistreatment.  At trial, the military judge specifically asked appellant and his trial defense counsel if appellant had been punished in any way prior to trial which would constitute illegal pretrial punishment under Article 13, UCMJ.  Both trial defense counsel and appellant assured the military judge that, but for the time appellant spent in the Williamson County Jail (which trial defense counsel brought to the military judge’s attention in an appropriate motion), appellant was not subject to illegal pretrial punishment.  Appellant’s failure to raise these matters as allegations of illegal pretrial punishment at trial waives the issue.  See Rules for Courts-Martial 905(e) and 906; United States v. Inong, 58 M.J. 460, 461 (C.A.A.F. 2003).
Ineffective Assistance of Counsel

Appellant claims he informed his trial defense counsel of his illegal pretrial punishment, but that his trial defense counsel told him such punishment “was of no consequence” and did not make a motion for credit under Article 13, UCMJ.  Appellant asserts he would have received “substantial credit for this blatantly illegal pretrial punishment.”

Contrary to appellant’s assertions, appellant was ably represented at trial.  Trial defense counsel negotiated a favorable twenty-four-month limitation on a possible sentence to confinement.  (Appellant was sentenced to forty months confinement).  The quantum portion of the pretrial agreement also required the convening authority to apply any confinement credit or Article 13, UCMJ, credit to the approved sentence.  Trial defense counsel also made a motion requesting 294 days of confinement credit based on three grounds:  (1) Allen
 credit for time spent in civilian confinement; (2) Mason
 credit for restriction tantamount to confinement; and (3) Article 13 credit.  The military judge denied the motion.
Under the circumstances of this case, we see no need to order an affidavit from trial defense counsel (regarding his trial strategy), or a fact-finding hearing pursuant to United States v. DuBay, 17 U.S.C.M.A. 147, 37 C.M.R. 411 (1967).  “[T]he appellate filings and the record as a whole ‘compellingly demonstrate’ the improbability of [appellant’s allegation].”  United States v. Ginn, 47 M.J. 236, 248 (C.A.A.F. 1997).  We, therefore, may decide appellant’s ineffective assistance of counsel claim without further proceedings and by also applying the first and fourth Ginn principles.  See id.  On this basis, we reject appellant’s ineffective assistance claim.
Decision
Specification 2 of Charge IV is amended to read as follows:

In that Private E1 Christopher W. Delacruz, U.S. Army, did, at or near Fort Hood, Texas, on or about 25 September 2003, unlawfully enter a room, the property of Private First Class EB, with intent to commit a criminal offense, to wit:  to steal a PlayStation2 (SN 307723101), a PlayStation2 controller, a PlayStation2 memory card, and four PlayStation2 video games.

The amended finding of guilty of Specification 2 of Charge IV is affirmed.  The remaining findings of guilty are affirmed.  Reassessing the sentence on the basis of the errors noted, the entire record, and applying the principles of United States v. Sales, 22 M.J. 305 (C.M.A. 1986), the court affirms the sentence.  
Senior Judge SCHENCK and Judge ZOLPER concur.







FOR THE COURT:

MALCOLM H. SQUIRES, JR.






Clerk of Court

� United States v. Allen, 17 M.J. 126 (C.M.A. 1984).





� United States v. Mason, 19 M.J. 274 (C.M.A. 1985) (summary disposition).








PAGE  
4

