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MEMORANDUM OPINION
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Per curiam:

A military judge sitting as a general court-martial convicted appellant, contrary to his pleas, of receiving and possessing child pornography (one specification each), in violation of the Child Pornography Prevention Act, 18 U.S.C. § 2252A, assimilated through Article 134, Uniform Code of Military Justice, 10 U.S.C. §§ 934 [hereinafter UCMJ].  The military judge sentenced appellant to a bad-conduct discharge, confinement for fifteen months, and reduction to the grade of Private E1.  The convening authority approved the adjudged sentence.  This case is before the court for review pursuant to Article 66, UCMJ.

Appellant alleges, and the government agrees, the staff judge advocate’s recommendation (SJAR) erroneously advised the convening authority of the findings.  In describing Specification 3 of the Charge, the SJAR states appellant was found guilty of receiving child pornography.  Specification 3 actually reflected possession of the same child pornography appellant was found guilty of receiving (Specification 1 of the Charge).  In appellant’s Rule for Courts-Martial [hereinafter R.C.M.] 1105 submission, appellant’s trial defense counsel did not object to the erroneous statement of the findings in the SJAR and did not discuss the findings.  See generally R.C.M. 1106(f)(6) (failure to comment on SJAR error waives later claim of error absent plain error).  The promulgating order also includes the SJAR mischaracterization.

Rule for Courts-Martial 1106(d)(3)(A) requires the SJAR to include “concise information” regarding the “findings and sentence adjudged by the court-martial.”  Unless otherwise indicated in the action, a convening authority approves the findings as presented in the SJAR and we may not presume that the convening authority approved the findings reached by the court-martial.  See United States v. Alexander, 63 M.J. 269, 275 (C.A.A.F. 2006) (citing United States v. Diaz, 40 M.J. 335, 343 (C.M.A. 1994)).  The convening authority’s purported approval of Specification 3 of the Charge is a nullity.
  Id.; United States v. Drayton, 40 M.J. 447, 448 (C.M.A. 1994).  
When an SJAR omits reference to a particular finding, this court “must return the case for a new SJA review and convening authority action unless the court determines that the affected finding should be disapproved at the appellate level ‘in the interest of efficient administration of justice.’”  Diaz, 40 M.J. at 345.  In the interest of judicial economy we will disapprove the affected finding and reassess the sentence.
Because we can “reliably determine what sentence would have been imposed at the trial level if the error had not occurred,” we need not order a rehearing on the sentence.  United States v. Sales, 22 M.J. 305, 307 (C.M.A. 1986).  In United States v. Moffeit, 63 M.J. 40 (C.A.A.F. 2006), our superior court reaffirmed the standard for sentence reassessment.  “‘Thus, if the court can determine to its satisfaction that, absent any error, the sentence adjudged would have been of at least a certain severity, [then] a sentence of that severity or less will be free of the prejudicial effects of error . . . .’”  Id. at 41 (quoting Sales, 22 M.J. at 308).  In curing the errors through reassessment, we must assure the sentence is “equal to or no greater than a sentence that would have been imposed if there had been no error.”  Id. (citing Sales, 22 M.J. at 308).  See United States v. Suzuki, 20 M.J. 248, 249 (C.M.A. 1985). 

Under the circumstances of this case, we are confident that a rehearing is not necessary.  The receiving and possessing specifications involved the same large amount of child pornography described in the specifications as:  “over nine hundred image files and twenty-two video files, which files contained visual depictions of minors engaged in sexually explicit conduct.”  Both crimes also occurred close in time.  Pursuant to R.C.M. 1003, the military judge considered Specification 1 and Specification 3 of the Charge as one offense for sentencing purposes because “there’s a unity of time associated with the––the two offenses––the same impulse.”  Dismissal of Specification 3 of the Charge does not change the nature of appellant’s misconduct.
Conclusion
In the interest of efficient administration of justice, the court dismisses the finding of guilty of Specification 3 of the Charge.  We have considered those matters personally raised by appellant pursuant to United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982), and find them to be without merit.  The remaining findings of guilty are affirmed.  Reassessing the sentence on the basis of the errors noted, the entire record, and applying the principles of Moffeit, 63 M.J. at 40, and Sales, 22 M.J. at 305, this court affirms the sentence.
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Clerk of Court

� Although the Report of Result of Trial correctly lists the pleas and findings, the report is not listed as an enclosure to the SJAR or the SJAR addendum.  As such, there is no evidence that the report was presented to the convening authority and we are not satisfied the convening authority was properly informed of and approved the finding of guilty for Specification 3 of the Charge.  See United States v. McKinley, 48 M.J. 280, 283 (C.A.A.F. 1998).
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