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MEMORANDUM OPINION
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CAIRNS, Senior Judge:


A military judge sitting as a general court-martial convicted the appellant on his guilty pleas of conspiracy to rape, false official statement, rape, and obstruction of justice, in violation of Articles 81, 107, 120, and 134, Uniform Code of Military Justice, 10 U.S.C. §§ 881, 907, 920, and 934 [hereinafter UCMJ].  The military judge sentenced the appellant to a dishonorable discharge, confinement for eight years, forfeiture of all pay and allowances, and reduction to Private E1.  In accordance with a pretrial agreement, the convening authority approved the sentence but suspended that portion of the sentence to confinement in excess of 51 months for 24 months.


Although this case was submitted to the court upon its merits without any assigned errors, we find the military judge erred in accepting the appellant’s plea of guilty to conspiracy because the appellant failed to admit entering into an agreement with his alleged co-conspirators to rape the victim (see Manual for Courts-Martial, United States (1995 ed.), Part IV, para. 5b(1)) and because the appellant set up matters inconsistent with his plea during the providence inquiry.  UCMJ art. 45(a).


Neither the stipulation nor the appellant’s admissions during the plea inquiry indicate that the appellant or any of the conspirators ever entered into a verbal agreement.  The government’s theory, and the basis for the plea inquiry by the military judge, was that the perpetrators manifested their agreement by their conduct.  The appellant’s admitted conduct, however, failed to demonstrate that he had reached a common understanding with the other perpetrators to accomplish the object of the alleged conspiracy, that is, to rape Private S.  Although the appellant admitted that he in fact raped Private S while she was passed out and unable to manifest her non-consent, his admitted act of sexual intercourse occurred long after the other perpetrators committed similar acts.  In fact, having been given the opportunity by his alleged co-conspirators to engage in sexual intercourse with the unconscious victim while the co-actors waited outside the room, the appellant declined and departed to play computer games.  It was not until after going to sleep that the appellant awoke and returned to the room where he raped the victim.  During the time of his offense, the appellant had no interaction with any of the other alleged co-conspirators.  They had either departed, gone to sleep, or passed out.  We hold that the plea inquiry failed to reveal an adequate factual basis for concluding that the appellant had entered into an agreement to rape Private S.  


Additionally, during the majority of the plea inquiry, the appellant denied actually knowing that the other perpetrators were in the process of raping Private S, professing that he did not “really realize [what was going on with Private S until he] went down there [himself] and committed the act.”  Toward the end of the inquiry, the appellant acquiesced to a series of leading questions by the military judge suggesting that the appellant knew, prior to his act of intercourse, that two of the five other perpetrators had raped the victim.  The appellant also agreed with the military judge that his earlier statements were “not precise” or “really accurate,” although the appellant thereafter again equivocated about the extent of his knowledge of his alleged co-conspirators’ actions.  We hold that this exchange did not adequately resolve the inconsistencies set up by the appellant during the plea inquiry.    


We have considered the appellant’s claims submitted under United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982), and find them either moot or without merit.


The findings of guilty of Specification 1 of Charge I are set aside, and, in the interests of judicial economy, Specification 1 of Charge I is dismissed.  The remaining findings of guilty are affirmed.  Reassessing the sentence on the basis of the error noted, the principles in United States v. Sales, 22 M.J. 305 (C.M.A. 1986), 

and the entire record, the court affirms only so much of the sentence as provides for a dishonorable discharge, confinement for seven years, forfeiture of all pay and allowances, and reduction to Private E1.(   


Judge BROWN and Judge VOWELL concur.







FOR THE COURT:







MARY B. DENNIS







Deputy Clerk of Court

( Our reassessment of the adjudged and approved sentence in no way affects or invalidates the convening authority’s suspension of that portion of the sentence to confinement in excess of 51 months for 24 months.**
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