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MEMORANDUM OPINION
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HARVEY, Judge:

A special court-martial composed of a military judge convicted appellant, consistent with his plea, of wrongful use of methylenedioxymethamphetamine (ecstasy),
 in violation of Article 112a, Uniform Code of Military Justice, 10 U.S.C. § 112a [hereinafter UCMJ].  The military judge sentenced appellant to three months of confinement and a bad-conduct discharge.  The military judge said he would have sentenced appellant to four months of confinement, however he deducted one month of confinement to credit appellant for illegal pretrial punishment, in violation of Article 13, UCMJ.  In accordance with the terms of a pretrial agreement, the convening authority approved only so much of the sentence as provided for confinement for two months and a bad-conduct discharge.  This case is before the court for mandatory review under Article 66, UCMJ.  Because appellant did not receive a meaningful remedy for illegal pretrial punishment, we will disapprove the approved confinement in our decretal paragraph.

On 10 August 2000, Lieutenant Colonel (LTC) Faille, appellant’s uncle, sent an electronic mail message (e-mail) to LTC Kershaw, appellant's battalion commander, inquiring about the status of appellant who had been pending an administrative separation.  Lieutenant Colonel Faille also indicated that:  (1) appellant had served confinement (thirty days of confinement from his summary court-martial); (2) appellant had not been permitted to perform normal military duties; (3) appellant had not been paid for “a couple of months;” (4) appellant had borrowed $300.00 from his roommate and had other bills; (5) appellant's meal card had been taken away; (6) appellant preferred to return to normal military duties and complete his enlistment; and (7) if appellant was not permitted to complete his reenlistment, appellant should receive an expeditious discharge.  After noting that the previous battalion commander signed appellant's discharge paperwork in the spring, and that his family had expected appellant to be home within two or three weeks, LTC Faille closed his e-mail with the comment, “this seems to be a case of deliberately dragging out the process to punish him further.”  Lieutenant Colonel Kershaw replied by e-mail:

Private Brown is still in this battalion because he continues to use illegal drugs, in spite of punishment for previous offenses (the confinement you mentioned) and is being chaptered.  He is not an asset to this battalion except in the terms of the limited duties we can assign him commensurate with his demonstrated performance.  He tested positive during an unannounced urinalysis after his confinement was completed. . . .  In my assessment, he is at fault for his delayed exit from the Army.  I do not understand why we would want Private Brown, a repeat drug offender and disciplinary problem, to complete his tour of service.

Lieutenant Colonel Kershaw provided his e-mail reply, along with LTC Faille’s original e-mail, to appellant’s company commander who told appellant’s first sergeant to provide copies of the e-mails to the platoon’s chain of command.  A copy of these two e-mails was then posted for several days in a public area of two platoons.  When appellant’s company commander learned the e-mails were publicly posted, he immediately ordered them to be taken down.  Appellant’s platoon leader then removed the e-mails from the public areas.  However, several soldiers in appellant’s unit had already read the e-mails before they were taken down.

Trial defense counsel’s sole requested remedy
 was that the military judge award confinement credit against the adjudged sentence because the public posting of the e-mails constituted illegal pretrial punishment.  We agree with the military judge’s decision to award thirty days of confinement credit under these circumstances.  See United States v. Villamil-Perez, 32 M.J. 341, 343-44 (C.M.A. 1991) (holding improper public posting of a serious incident report for three days was illegal pretrial punishment); United States v. Stamper, 39 M.J. 1097 (A.C.M.R. 1994); see generally United States v. McCarthy, 47 M.J. 162 (1997); Coyle v. Commander, 21st Theater Army Area Command, 47 M.J. 626, 628-29 (Army Ct. Crim. App. 1997).  The military judge correctly applied the punishment credit to the adjudged sentence.  See United States v. Rock, 52 M.J. 154, 156-57 (1999).  Because the pretrial agreement limited confinement to less than that adjudged by the trial judge, even after crediting appellant for the illegal pretrial punishment, appellant received no meaningful remedy.  Appellant has now served all of his confinement.  In an abundance of caution, and to moot any possible claim of prejudice, we will disapprove two months of confinement.  See United States v. Spaustat, 57 M.J. 256 (2002) (holding prospectively that all convening authorities will direct application of all confinement credits for violation of Article 13, UCMJ, against the approved sentence); United States v. Moore, 32 M.J. 774, 776 (A.C.M.R. 1991).

Appellant’s other allegations made pursuant to United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982), are without merit.  The findings of guilty are affirmed.  Reassessing the sentence on the basis of the error noted, and the entire record, the court affirms only so much of the sentence as provides for a bad-conduct discharge.  All rights, privileges, and property, including pay and allowances forfeited pursuant to Article 58b, UCMJ, of which appellant has been deprived by virtue of that portion of his sentence set aside by this decision, are ordered restored.  See UCMJ art. 75(a); Department of Defense Financial Management Regulation, DoD 7000.14-R, Volume 
7A, Military Pay Policy and Procedures - Active Duty and Reserve Pay, para. 480901 (Feb. 2001).
Senior Judge CANNER and Judge BARTO concur.
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Clerk of Court

� The staff judge advocate’s recommendation and the promulgating order erroneously failed to indicate the location of the offense was at or near Vicenza, Italy.





� We are confident that the defense counsel was aware of the required test to establish unlawful command influence because during an Article 39(a), UCMJ, session, the parties discussed United States v. Biagase, 50 M.J. 143 (1999).  Nevertheless, the defense counsel did not allege unlawful command influence during appellant’s trial.  As part of the defense post-trial submission to the convening authority under Rule for Courts-Martial 1105, the defense counsel did allege unlawful command influence, but did not explain how the public posting of LTC Faille and LTC Kershaw’s e-mails had any “prejudicial impact on [appellant’s] court-martial.”  See id. at 151.  There was no evidence whatsoever that the testimony of any witnesses was affected by the public posting of these e-mails, or that any witnesses were deterred from testifying.
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