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MEMORANDUM OPINION

-----------------------------------------
Per Curiam:


A military judge sitting as a general court-martial convicted appellant, pursuant to mixed pleas, of wrongfully possessing 3700 grams of marijuana with the intent to distribute, wrongful distribution of one pound of marijuana, * and wrongful use of marijuana, in violation of Article 112a, Uniform Code of Military Justice, 10 U.S.C. § 912a [hereinafter UCMJ].  The military judge sentenced appellant to a bad-conduct discharge, confinement for four years, and total forfeitures.  The convening authority approved the adjudged sentence, except for $900.00 in forfeitures, as directed by the military judge, and credited appellant with twenty days of confinement against the sentence to confinement.


Appellant alleges three assignments of error, none of which have merit, but do warrant comment.

First, appellant avers that he is entitled to additional confinement credit pursuant to Article 13, UCMJ, because his commander illegally ordered him into pretrial confinement, and, pursuant to Rule for Courts-Martial 305(k)[hereinafter R.C.M.], because the military magistrate abused his discretion in not ordering appellant’s release from pretrial confinement.  We find, as did the company commander, military magistrate and military judge, that appellant failed to appear, at least negligently if not intentionally, for two arraignments in this case.  Appellant’s misconduct clearly fell within the ambit of R.C.M. 305(h)(2)(B)(iii)(a) which provides that confinement may be necessary because it is foreseeable that “the prisoner will not appear at trial, pretrial hearings, or investigation.”  Having given due consideration to lesser forms of restraint, the commander’s decision to confine appellant was entirely proper and, as appellant failed to present any evidence that his commander intended to punish him, there was no violation of Article 13, UCMJ.  See United States v. McCarthy, 47 M.J. 162 (1997).  Additionally, we find, as did the military judge, that the military magistrate did not abuse his discretion in approving appellant’s continued pretrial confinement.  See United States v. Gaither, 45 M.J. 349 (1996).  The military judge did properly award appellant with five days of confinement credit pursuant to United States v. Allen, 17 M.J. 126 (C.M.A. 1984).


Second, appellant avers that he is entitled to more sentence credit than the military judge awarded him pursuant to United States v. Pierce, 27 M.J. 367 (C.M.A. 1989).  We find that appellant is entitled to no Pierce credit and the amount awarded by the military judge (fifteen days of confinement credit and $900.00 in forfeitures) was an unjustified windfall, notwithstanding the trial counsel’s inexplicable concession.  Appellant had received nonjudicial punishment pursuant to Article 15, UCMJ, for the wrongful use of marijuana “on or between 12 February 1997 and 12 March 1997.”  At his court-martial, appellant was convicted of wrongful use of marijuana on divers occasions “on or between 13 March 1997 and 17 June 1997.”  It is patently obvious that the offense for which appellant received nonjudicial punishment was not among the offenses of which he was charged or convicted at trial.  As this court noted in a case involving similar facts:

[I]t is obvious that the government carefully charged the appellant with using cocaine during specific periods of time so as to exclude the dates for which the appellant had been previously punished under Article 15, UCMJ.  We are not bound by the trial counsel’s unexplained and erroneous concession at trial that the appellant was entitled to Pierce credit.

United States v. Williams, ARMY 9601126, slip. op. at 2 (Army Ct. Crim. App. 28 May 1998)(unpub.).  We will not undo appellant’s windfall, but we will certainly not increase it.


Third, appellant avers that his sentence is inappropriately severe when compared to the disposition of his roommate co-conspirator, who was not prosecuted in courts-martial, but only administratively discharged.  Appellant contends that his case is an appropriate exception to the general rule against sentence comparison as one of “‘those rare instances in which sentence appropriateness can be fairly determined only by reference to disparate sentences adjudged in closely related cases.’”  United States v. Lacy, 50 M.J. 286, 288 (1999)(quoting United States v. Ballard, 20 M.J. 282, 283 (C.M.A. 1985)).  We find, however, that appellant’s case involves a difference in initial disposition, not an issue of sentence uniformity.  Appellant’s case is similar to United States v. Noble, 50 M.J. 293 (1999), wherein an accused was court-martialed and an accomplice administratively discharged.  Therein, the court noted:

The present case is not one of those “rare instances” involving “disparate sentences adjudged in closely related cases.”  [The accomplice] was not tried, convicted, or sentenced.  There is no court-martial record of findings and sentence that can be compared, which means that the issue of sentence uniformity is not present in this case.

Id. at 294-95.  Appellant does not allege, and we do not find, that the different dispositions raise any issue of a discriminatory or otherwise illegal prosecution or referral.  The meager evidence offered by appellant shows, at best, that his roommate co-conspirator was a co-possessor of the large amount of marijuana seized from their apartment.  Unlike the roommate, appellant was caught red-handed selling a pound of marijuana.  We have given the different disposition due consideration and find that no relief is warranted.  On the basis of the entire record, we find appellant’s sentence to be appropriate.


We have considered the matter personally raised by appellant pursuant to United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982) and find it to be without merit.


The findings of guilty and the sentence are affirmed.







FOR THE COURT:







JOSEPH A. NEURAUTER







Clerk of Court

* We note that the promulgating order incorrectly lists appellant’s plea to Specification 3 of Charge I as “Not Guilty” by exceptions and substitutions rather than “Guilty” by exceptions and substitutions.  We will issue a Notice of Court-Martial Order Correction to rectify this inaccuracy.
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