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MEMORANDUM OPINION

-----------------------------------------
STOCKEL, Judge:
A general court-martial composed of officer and enlisted members convicted appellant, contrary to his pleas, of making a false official statement, unpremeditated murder, and assault of a child under the age of sixteen, in violation of Articles 107, 118, and 128, Uniform Code of Military Justice, 10 U.S.C. §§ 907, 918, and 928 [hereinafter UCMJ].  The convening authority approved the adjudged sentence to a dishonorable discharge and confinement for thirty-three years.  

In this Article 66, UCMJ, appeal, appellant asserts that:  (1) the evidence is factually and legally insufficient to sustain a finding of guilty to unpremeditated murder; (2) the military judge erred in admitting appellant’s oral and written statements to agents from the Criminal Investigation Command (CID); (3) the record of trial is nonverbatim; and (4) the trial counsel’s closing argument at the merits phase of the trial was prejudicially inflammatory when it included an emotional reading to the panel of what the government believed the child-victim would have said had he been alive to testify.  In addition to these assigned errors, we asked counsel to argue whether the evidence is factually and legally sufficient to sustain a finding of guilty of the assault of a child under the age of sixteen.  

Based upon the record of trial before us, we find that the evidence adduced at trial was factually insufficient to support appellant’s conviction of unpremeditated murder and assault of a child under the age of sixteen.  Although the government theorized that appellant was a child abuser who assaulted his stepson, Ja’lon Johnson, on 16 November 1999, and subsequently inflicted a mortal injury upon Ja’lon on 29 November 1999, the evidence fails to prove these theories beyond a reasonable doubt.  The greater weight of the evidence supports the defense theory that Ja’lon fell down stairs on 16 November 1999, injuring himself, received superficial treatment following the fall, and demonstrated lingering symptoms of a head injury, which were fatally exacerbated by being accidentally hurt while playing roughly a football game with appellant on 29 November 1999.   Based upon all of the circumstances and medical opinion evidence, the combination of these accidental injuries as the cause of death cannot be precluded beyond a reasonable doubt.  We will grant appropriate relief in our decretal paragraph. 

Facts

We find the following as a matter of fact.  On 16 November 1999, appellant brought his four-year-old stepson, Ja’lon Johnson, to Bassett Army Community Hospital, Fort Wainwright, Alaska [hereinafter referred to as Bassett].  Ja’lon had facial swelling across the bridge of his nose extending to under his right eye, a rug burn to his forehead, bruise on his left ear lobe, and a superficial laceration to his lower lip.  Appellant told Captain (CPT) (Dr.) John Collingham, Ja’lon’s treating physician, that Ja’lon had fallen down some carpeted stairs.  Doctor Collingham treated Ja’lon by suturing his lower lip.  Also, during the examination, Dr. Collingham performed tests to Ja’lon’s facial nerves and noted Ja’lon had “bad reflexes, which showed that certain nerves were not functioning.”  Doctor Collingham scheduled a follow-up appointment for 17 November 1999, and prescribed Tylenol with codeine.
  He did not order an X-ray or Computed Tomography (CT) scan,
 an imaging study of the brain, to determine if there was any brain injury.

Appellant took Ja’lon to the follow-up appointment the next day and told the new treating physician, CPT (Dr.) Corrinne Coyner that Ja’lon’s nose had been bleeding.  Doctor Coyner referred Ja’lon to Major (Dr.) Mark Voss, an ear, nose and throat specialist, to treat the nosebleed.  Although the injuries where considered on the “high scale” for injuries as a result of an accidental fall down stairs, appellant was appropriately concerned about Ja’lon’s injuries and Ja’lon responded appropriately to appellant.
  None of the doctors who treated Ja’lon reported to the authorities any suspicions concerning child abuse.

Ja’lon stayed home from Tuesday, 16 November 1999, to Friday, 19 November 1999.  He was sleepy, complained of headaches, and vomited.  Appellant and his wife called the advice nurse sometime before Thanksgiving, and were told that they could wait and see if Ja’lon got better, or call the emergency room and talk to someone there.  They decided to wait and see.

Ja’lon returned to the child development center (CDC) on Monday, 22 November 1999.  While at the CDC, Ja’lon was sleepy, complained of headaches, and was not his normal self.  Ja’lon told his CDC provider, Mrs. Shanna Baker, that he fell down stairs.  Appellant was not present when Ja’lon told Mrs. Baker about his fall.  At approximately 1000 on 22 November 1999, appellant picked up Ja’lon and took him to have his sutures removed.  Ja’lon did not return to the CDC that day.  Ja’lon came to the CDC the next day, 23 November 1999, again complained of headaches and threw up at lunch.  On 24 November 1999, Ja’lon was again at the CDC, still not his normal self, but more active than he was for the past two days.  The next day was Thanksgiving and Friday was a training holiday.  On 29 November 1999, appellant took Ja’lon to Bassett because his lip was bleeding.  Later that day, back at the CDC, Mrs. Baker took Ja’lon’s temperature and he had a low grade fever.  As she was taking Ja’lon’s temperature, Ja’lon would not sit, arched his back, and said his “booty” hurt.  Ja’lon continued to be tired, withdrawn, and complained of headaches.

Later that evening on the 29th, appellant took his wife, Tameka Buber, to work around 2130-2145.  Mrs. Buber was a certified nurse’s aid, working at an assisted living facility for the elderly located approximately 5.4 miles from the Buber’s quarters.  Ja’lon and his half-brother, Alexander,
 went with appellant to drop off Mrs. Buber.  Appellant placed a tape in the recorder to tape the end of World Wrestling Federation Monday Night Raw prior to taking Mrs. Buber to work.  Appellant testified that when he and the boys returned at about 2210, appellant and Ja’lon watched the wrestling tape.  After watching the tape, appellant told Ja’lon to get his Nerf football.  Appellant, who weighed between 210-250 pounds, played football with Ja’lon, who weighed approximately thirty-one pounds.  At one point, appellant stated that Ja’lon fell backwards and hit his head.  Later, appellant and Ja’lon butted heads as appellant was trying to teach Ja’lon spin moves to avoid being tackled.  Appellant said that his left temple butted the left side of Ja’lon’s head, above his temple, causing Ja’lon to hit the floor hard.  Appellant asked Ja’lon if he was okay.  Ja’lon replied he was okay, but became non-responsive after two minutes.  According to appellant, Ja’lon’s eyes were big, his breath was raspy, and his hands were up with his fingers extended, like a praying mantis.  In an attempt to get a response from Ja’lon, appellant pinched Ja’lon’s fingernail, ran his thumb nail under Ja’lon’s feet, and pinched and bit Ja’lon on his inner thigh.  When he received no response, appellant placed Ja’lon on a loveseat while he ran upstairs to change into clothes and get clothes for Ja’lon and Alexander.  He laid Ja’lon on the floor to change him.  At that point, appellant noticed that Ja’lon had urinated.  He took off Ja’lon’s underwear and put one of Alexander’s diapers on Ja’lon.  He then telephoned his wife and told her Ja’lon would not wake up.  Mrs. Buber told appellant to bring Ja’lon to her work site.  He did but, when Mrs. Buber saw Ja’lon, she told appellant to take him to the hospital.

Sometime after 0015 and before 0136 on 30 November 1999, appellant brought Ja’lon to Bassett.  Ja’lon was unconscious, posturing,
 and his breath was rattled.
  Appellant told emergency room staff that he and Ja’lon fell asleep watching a video of wrestling and that upon awakening, appellant was unable to wake Ja’lon to put him to bed properly.  Appellant later admitted this was a lie.  Appellant also told the doctors about Ja’lon’s fall down the stairs on 16 November 1999. 

A CT scan was performed on Ja’lon shortly after his arrival at Bassett.  Major (Dr.) Michael Citrone, the radiologist, concluded that there was:  (1) a small to moderate sized left frontal parietal subdural hematoma,
 comprised mostly of acute blood, with some evidence of chronic blood,
 and (2) cerebral edema.
  Mrs. Buber arrived at Bassett approximately twenty to forty-five minutes after appellant and Ja’lon arrived.  At approximately 0500, Ja’lon and his mother were transported by air to Providence Alaska Medical Center, Anchorage, Alaska [hereinafter referred to a Providence], for neurosurgery.  At Providence, his attending physician, Dr. Calle Gonzales,
 annotated that Ja’lon had a slight abrasion on his left forehead area and a bruise on his right inner thigh, which was later determined to be consistent with a bite mark.  Doctors Gonzales and Louis Kralick
 performed an examination of Ja’lon’s body, including rolling Ja’lon on his stomach, to determine whether there were any broken bones.  No fractures, recent or old, were ever found.
  There were no lesions or bruises noted on Ja’lon’s back, neck, or the back of his head at this time.  An intercranial pressure monitor was placed in the frontal region of Ja’lon’s cranium to measure pressure and swelling.  According to medical records, Ja’lon suffered left hemispheric infarct and right frontal infarct.
  He was pronounced dead on 9 December 1999.

Doctor Franc Fallico,
 the Deputy Medical Examiner for Alaska, conducted Ja’lon’s autopsy.  He opined that Ja’lon died from multiple cranial cerebral (i.e., head) injuries.  He based this opinion on several factors.  First, he considered two bruises that he found on the back of Ja’lon’s head.  One bruise was in the middle of the back of the head, while a second bruise was in the wrinkles of the neck.  Neither bruise was noted at the time Ja’lon was admitted at Providence nor were they noticed until the autopsy.  Doctor Fallico opined that both were evidence of blunt force injuries, occurring during the same time frame as the internal brain injuries.  He was unable to determine, however, what caused the impacts because there were no patterns to the bruising.  We find that the bruise in the wrinkles of the neck was not evidence of blunt force trauma.
 
Doctor Fallico further based his opinion on the presence of petechial hemorrhaging
 in Ja’lon’s brain, which, in his opinion, were consistent with diffuse axonal injury (DAI).
  Diffuse axonal injury normally requires diagnosis through microscopic examination of brain tissue and it is difficult to diagnose in children.   Doctor Fallico directed a microscopic examination be done, which he did not personally view, but the results of which he considered before reaching his conclusions.  Doctor Fallico opined that the subdural hematoma was primarily composed of subacute bleeding and found no evidence of chronic bleeding.  Additionally, his examination failed to disclose any retinal hemorrhages, which would be an indication of shaking.  
The government requested that the Armed Forces Institute of Pathology conduct a microscopic examination of Ja’lon’s brain tissue sections to determine whether DAI was present.  Colonel (Dr.) Glenn Sandberg
 received four brain sections from the Alaska Medical Examiner’s Office.
  He saw axonal balloons, which, in his opinion, indicated the presence of DAI in the white matter of the brain. He was unable to tell which section contained DAI; thus, he was unable to tell where DAI was present in Ja’lon’s brain.  He admitted that DAI is typically found around areas of violent impact.  
Prior to 16 November 1999, Ja’lon was a normal, healthy four-year old, who had good interaction with appellant.  Additionally, prior to 16 November, only minor injuries were noted.  These injuries consisted of one incident of scratches or a minor bruise on Ja’lon’s back sometime between January and June 1999; a pinpoint wound on his scalp on 11 September 1999; and a black eye on 20 September 1999.
 

Discussion

The evidence is factually insufficient to sustain both the assault
 and unpremeditated murder convictions

In his first assigned error, appellant asserts that the evidence is factually insufficient to sustain his conviction for unpremeditated murder.  The test for factual sufficiency is “whether, after weighing the evidence in the record of trial and making allowances for not having personally observed the witnesses,” this court is “convinced of the accused’s guilt beyond a reasonable doubt.”  United States v. Reed, 54 M.J. 37, 41 (C.A.A.F. 2000) (citing United States v. Turner, 25 M.J. 324, 325 (C.M.A. 1987)).  The standard of review for questions of factual sufficiency is de novo.  Ryder v. United States, 515 U.S. 177, 187 (1995).   


To sustain a conviction of the unpremeditated murder of Ja’lon by means of striking and shaking him, the court must be convinced beyond a reasonable doubt that the child is dead, the death resulted from an act or omission of the appellant, the killing was unlawful, and that at the time of Ja’lon’s death, appellant had the intent to kill or inflict great bodily harm.  The government has the burden to prove beyond a reasonable doubt that Ja’lon’s death was the result of appellant striking and shaking
 Ja’lon with the intent to kill or inflict great bodily harm.

The government’s evidence was entirely circumstantial, relying upon the testimony of medical experts and, to a lesser degree, upon the improbability that the victim could have been injured in the manner appellant ultimately described.
  To prove intent to kill or inflict great bodily harm, the government relied on three medical experts who testified regarding the presence of DAI and the significant force necessary to produce this condition, such as major motor vehicle crashes, falls from second story windows, or inflicted severe blunt force injuries.  The government theorized that since the force necessary to cause DAI was significant, the infliction of the injury or injuries had to be with the intent to kill or to inflict great bodily harm.  In addition to the amount of force necessary to cause DAI, the government’s experts also testified that, in their opinion, a fall down the stairs or, alternatively, head butting in a game of football could not produce a force sufficient to cause the injuries suffered by Ja’lon.  Not one government expert witness could exactly, or precisely, quantify or define the amount of force necessary to cause this injury in this child or a source to the force that in fact caused Ja’lon’s injuries.  One government expert testified, however, that a child running into a wall could cause DAI.
Appellant’s defense was that Ja’lon suffered a head injury on 16 November 1999, as evidenced by his headaches, sleepiness, and vomiting, which was subsequently exacerbated by a fall backwards and head butting while playing football with appellant on 29 November 1999.  Expert medical testimony was also the centerpiece of the defense.  In addition to a defense medical expert who conducted a microscopic examination of the brain sections challenging the finding of DAI, both the government’s and defense’s medical experts testified that there were a number of mechanisms, in addition to severe inflicted trauma, which could induce DAI.  These other mechanisms include significant trauma due to rotational force, stroke or infarct, or bleeding in the brain.  Moreover, the fact that Ja’lon was on a respirator for several days before the autopsy was conducted could also have caused the pinpoint spots of hemorrhaging, leading to the diagnosis of DAI.  The absence of severe external trauma, which is usually associated with DAI, is also rare.  Additionally, Dr. Fallico was unable to ascertain what caused the bruises on the back of Ja’lon’s head and testified that “I don’t mean to state that I know that striking, that is, hitting a person by another person, occurred in this particular case.”  Accordingly, testimony by the government’s expert witnesses failed to exclude the reasonable possibility that Ja’lon might have accidentally suffered a previous head injury during a fall down stairs, which was exacerbated by a second injury, caused while playing football.
  

The evidence is also factually insufficient to support appellant’s conviction of assault on a child under the age of sixteen on 16 November 1999.  The only inference of an assault as the source of those injuries came from Dr. Jenny, whose testimony was amply contradicted by the other evidence in this case.  For example, not one doctor who examined Ja’lon at or near the time of the fall reported the incident as suspicious.  Furthermore, all of the doctors who saw Ja’lon and the appellant on 16 and 17 November 1999 testified that appellant was appropriately concerned for Ja’lon, to include bringing Ja’lon to Bassett the next day for a follow-up appointment.  They further testified that Ja’lon’s behavior was appropriate towards appellant.  Moreover, after Ja’lon was admitted to Providence on 30 November 1999, a CID agent interviewed appellant in his quarters.  Appellant showed the agent blood stains from the 16 November 1999 accident, in the shape of small droplets on the stairwell wall.  The CID agent testified that the droplets were consistent with appellant’s explanation of Ja’lon’s fall.

The evidence is factually insufficient to sustain appellant’s conviction 
of false official statement as alleged

Based upon our findings, the evidence is also factually insufficient to sustain appellant’s conviction for making a false official statement, as alleged.  Appellant was convicted of the following:

In that [appellant] . . . on or about 29 November 1999, with intent to deceive, utter a statement to Special Agent [SA] Nicolas Seibert and to Lieutenant Colonel [LTC] [Dr.] Tom Lyngholm to wit:  Ja’lon Johnson fell down the stairs on 16 November 1999, Ja’lon Johnson became unresponsive after falling asleep on 29 November 1999 and sustained no injuries on 29 November 1999, or words to that effect, which statement was totally false in that Ja’lon Johnson became unresponsive after sustaining injuries on 29 November 1999 when he was awake, and was then known by . . . [appellant] to be so false.  

In addition to our factual findings with regard to both the 16 and 29 November 1999 incidents, this offense as alleged is duplicitous, in that the statements to SA Siebert and Dr. Lyngholm were given at different times and places.  We will take corrective action in our decretal paragraph.  See Rules for Courts Martial 307(c)(2) discussion and 906(b)(5).

Reassessment Analysis

If we conclude that we can “reliably determine what sentence would have been imposed at the trial level if the error had not occurred,” we need not order a rehearing on the sentence in this case.  United States v. Sales, 22 M.J. 305, 307 (C.M.A. 1986).  “[T]he standard for reassessment is not what sentence would be imposed at a rehearing, but rather, would the sentence have been ‘at least of a certain magnitude.”‘  United States v. Taylor, 51 M.J. 390, 391 (1999) (quoting United States v. Taylor, 47 M.J. 322, 324 (1997)).  In curing the error through reassessment, we must “‘assure that the sentence is no greater than that which would have been imposed if the prejudicial error had not been committed.’”  Sales, 22 M.J. at 308 (quoting United States Suzuki, 20 M.J. 248, 249 (C.M.A. 1985)).  Appellant’s duty performance was described as being in the top five percent of noncommissioned officers.  He was dependable and demonstrated initiative, tenacity, and creativity.  Given the serious circumstances of appellant’s lie, our collective experience, and the principles of Sales, we conclude that we can reliably determine what sentence would have been imposed if these errors had not occurred.


We have reviewed appellant’s second and third assignments of error and matters personally raised by him under United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982), and find them to be without merit.  We need not decide appellant’s fourth assignment of error given our disposition of this case on other grounds.
Decision
Accordingly, the court affirms only so much of the finding of guilty of The Specification of Charge I as finds appellant, did at near Fort Wainwright, Alaska, on or about 29 November 1999 with intent to deceive, utter a statement to Special Agent Nicolas Seibert to wit:  Ja’lon Johnson became unresponsive after falling asleep on 29 November 1999 and sustained no injuries on 29 November or words to that effect, which statement was totally false in that Ja’lon Johnson became unresponsive after sustaining injuries on 29 November when he was awake, and was then known by appellant to be so false.


The findings of guilty of The Specification of Charge II and Charge II and The Specification of Charge III and Charge III are set aside and dismissed.  Reassessing the sentence based upon the errors noted, the entire record, and the principles of United States v. Sales, the court affirms only so much of the sentence as provides for a bad-conduct discharge and confinement for two years.  All rights, privileges, and property, of which appellant has been deprived by virtue of that portion of his sentence set aside by this decision, are ordered restored.  See UCMJ arts. 58b(c) and 75(a).


Senior Judge CHAPMAN and Judge CLEVENGER concur.







FOR THE COURT:







MALCOLM H. SQUIRES, JR.







Clerk of Court

� Also known as Tylenol 3.  Tylenol 3 was discontinued on or about 20 November 1999.  





� Also known as “CAT scan” (Computed Axial Tomography).





� In his progress notes, Dr. Voss reported that the bruising to Ja’lon’s face was mild.  He further annotated that his “exam suggest[ed] decreased sensation over the right cheek.”  Impairment of the reflexes may have been indicative of a head injury.





� Doctor Coyner testified that she had suspicions, given the extent of the facial swelling and bruising, that Ja’lon’s injuries were inconsistent with slipping on a book and falling down carpeted stairs.  She further testified that she gave appellant the benefit of the doubt as appellant was appropriately concerned about Ja’lon’s injuries and Ja’lon told her himself that he had slipped on a book and fell down some stairs.  We find her testimony regarding her suspicions as not credible.  Additionally, we find Dr. Voss’ testimony regarding appellant’s response to the procedure is not credible.  Medical records prepared contemporaneous with the examinations demonstrate no such suspicions and Dr. Voss’ progress notes describe “a cooperative young man” and a concerned parent.  





� Alexander is appellant’s biological son and was approximately eight-months old at the time of Ja’lon’s death. 





�  Posturing is a term used by medical personnel to describe rigidity, flexion of the arms, clenched fists and extended legs.  The arms are bent inward toward the body with wrists and fingers bent and held on the chest similar to a praying mantis.  Presence of posturing implies severe damage to the brain, requiring immediate need for medical attention.





�  Like there was liquid in his throat.





� A collection of blood on the surface of the brain. 





� Acute blood refers to an accumulation of blood resulting from an injury that occurred within the first twenty-four hours, and is typically viewed as a bright density on a CT Scan.  Chronic blood refers to a period of fourteen to seventeen days after injury and is typically viewed as a dark density on a CT Scan.  The period in between is referred to as subacute.  Other medical experts testified, however, that only acute blood was present in the subdural hematoma.





� Brain swelling.





� Qualified as an expert in pediatric critical care.





� Qualified as an expert in neurosurgery.





� A bone scan was performed, which supported this examination.





�  The brain is divided lengthwise into two halves called the cerebral hemispheres and is comprised of the frontal, parietal, temporal, and occipital lobes.  Infarct is localized changes due to death of cells, resulting from obstruction of the blood supply.  





� Qualified as an expert in forensic pathology.





� The evidence clearly supports the testimony of Dr. Jan Leetsma, who was qualified as an expert in neuropathology and forensic neuropathology, that this bruise was more of a blister or superficial pressure sore, which developed only while Ja’lon was hospitalized at Providence for more than one week.  Moreover, while the bruise in the middle of the back of Ja’lon’s head also appeared as bruise in the soft tissue of the scalp, the lesion in the neck wrinkles did not appear in the soft tissue. 





� Pinpoint hemorrhages that occur in minute points beneath the skin.





� Diffuse axonal injury is a shearing of axons or nerve fibers due to accelerating and decelerating forces or rotational forces. 





� Qualified as an expert in neuropathology.





� Two of the sections were unlabelled.  Two sections were labeled:  one was labeled “A,” and one was labeled “B.”  Doctor Sandberg believed that Section A was from the left hemisphere and Section B was from the right hemisphere. 


 


� On 24 September 1999, however, Ja’lon had a physical conducted by Dr. Coyner, who noted no bruising during her examination.





� So unsure of the government’s case, the trial counsel, in his closing argument, argued that the panel members could except out language concerning shaking in reaching its findings. 





� The government’s experts testified that a fall down the stairs or, alternatively, head butting in a game of football could not have produced a force sufficient to cause the injuries observed at Providence.


 


� With the exception of Dr. Fallico, all of the medical experts and treating physicians conceded that a prior brain injury could exacerbate a second injury to the brain. 
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