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AS AN UNPUBLISHED DECISION, THIS OPINION DOES NOT SERVE AS PRECEDENT.

HARRIS, Judge:

A military judge, sitting as a special court-martial, convicted the appellant, pursuant to his pleas, of an unauthorized absence terminated by apprehension, in violation of Article 86, Uniform Code of Military Justice, 10 U.S.C. § 886.  On 5 November 2001, the appellant was sentenced to confinement for 59 days, reduction to pay grade E-1, and a bad-conduct discharge.  On 14 May 2002, the convening authority (CA) approved the adjudged sentence and, except for the bad-conduct discharge, ordered the punishment executed.  A pretrial agreement had no effect on the sentence.  


We have carefully examined the record of trial, submitted without specific assignment of error.  We conclude that, except as addressed below, the findings and sentence are correct in law and fact, and no error materially prejudicial to the substantial rights of the appellant was committed.  Arts. 59(a) and 66(c), UCMJ.

Staff Judge Advocate’s Recommendation


Although not assigned as error, we noted that the staff judge advocate’s recommendation (SJAR) is defective in that it inaccurately reports the military judge’s findings.  Record at 129-30; SJAR of 30 Apr 2002.  The appellant was charged with desertion, in violation of Article 85, UCMJ.  Charge Sheet.  The appellant entered pleas of guilty to the lesser included offense of unauthorized absence terminated by apprehension, in violation of Article 86, UCMJ.  Record at 88.  The military judge found the appellant not guilty of desertion, but guilty of the lesser included offense of unauthorized absence terminated by apprehension, except for the initiation date “28 December 2000,” substituting the date “23 March 2001.”  Record at 129-30.  The military judge then found the appellant not guilty of the excepted date, but guilty of the substituted date.  Id. at 130.  On 7 February 2002, the military judge authenticated the record of trial.  Record at 147.  On 11 April 2002, a copy of the record was delivered to the trial defense counsel.  Receipt for Record of 11 Apr 2002.  The SJA then made her recommendations on the appellant’s case, but failed to note the correct finding entered by the military judge on the lesser included offense under Article 86, UCMJ.  SJAR of 30 Apr 2002.  

     On 2 May 2002, the SJAR was appropriately served upon the appellant’s trial defense counsel.  Receipt for SJAR of 2 May 2002.  The trial defense counsel acknowledged that he understood that he had 10 calendar days to submit any correction or rebuttal to any matter therein deemed erroneous, inadequate, or misleading, and that he may comment on any matter.  Id.  The trial defense counsel also acknowledged that he understood that if he failed to deliver any such correction, challenge, or comment to the SJAR within 10 calendar days from the date of service, he would be waiving any later claim of error with regard to such matter in the absence of plain error.  Id.  

On 13 May 2002, the SJA informed the CA that the trial defense counsel had not requested additional time for submission of matters in response to the SJAR, nor had he submitted matters for his consideration in accordance with Rule for Courts-Martial 1106, Manual for Court-Martial, United States (2000 ed.).  SJA Memorandum of 13 May 2002.  The CA subsequently took his action on the appellant’s case, promulgating the court-martial order with the same inaccuracy as to the findings as the SJAR.  CA’s Action of 14 May 2002.  Accordingly, we apply a plain-error analysis.  See United States v. Demerse, 37 M.J. 488, 491 (C.M.A. 1993); R.C.M. 1106(f)(6).

Under a plain-error analysis, this court considers the following: (1) was there an error; (2) was it plain or obvious; and, if so, (3) did the error materially prejudice a substantial right of the appellant.  See United States v. Finster, 51 M.J. 185, 187 (C.A.A.F. 1999)(citing United States v. Powell, 49 M.J. 460, 463, 465 (C.A.A.F. 1998)).  We find that the aforementioned was error, that the error was plain and obvious, but that it did not materially prejudice a substantial right of the appellant.  

We admonish the trial defense counsel that his representation of his client does not end upon the imposition of sentence.  The trial defense counsel should have identified this plain and obvious error in the SJAR and, pursuant to R.C.M. 1106, should have brought the error to the CA’s attention.  
Conclusion

     Accordingly, we affirm the findings and sentence as announced by the military judge and approved by the convening authority.  We order that an appropriate convening authority prepare a supplemental promulgating order accurately reflecting the charge and specification for which the appellant was found guilty.

Senior Judge PRICE and Judge SUSZAN concur. 

For the Court

R.H. TROIDL

Clerk of Court
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