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MEMORANDUM OPINION
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STOCKEL, Judge:
A military judge sitting as a special court-martial convicted appellant, contrary to his pleas, of damaging military property through neglect, in violation of Article 108, Uniform Code of Military Justice, 10 U.S.C. § 908 [hereinafter UCMJ].  Appellant was also convicted, pursuant to his pleas, of making false official statements (two specifications), receiving stolen property, and false swearing, in violation of Articles 107 and 134, UCMJ.  The convening authority approved only so much of the adjudged sentence as provided for a bad-conduct discharge, confinement for two months, and reduction to Private E1.  The case is before us now for review pursuant to Article 66, UCMJ. 


Of appellant’s six assignments of error, only two warrant discussion.  First, we agree with appellant’s assertion that his plea to false swearing was improvident because the military judge failed to elicit a sufficient factual basis for the plea (Specification 2 of Charge II).  And, we also agree with appellant that the evidence is factually insufficient to sustain a finding of guilty of damaging military property through neglect (The Specification of the Additional Charge).  We will grant appropriate relief for both errors in our decretal paragraph.

BACKGROUND


While appellant was working an evening shift in a warehouse, a co-worker, Specialist (SPC) Phillip Robinson, approached him and asked if he would be able to wipe the memory from a computer and install a new system.  Appellant answered that he could do so.  Specialist Robinson then stole a laptop computer from a maintenance unit that had its offices in the warehouse.  After appellant and SPC Robinson left work, SPC Robinson showed the computer to appellant and he attempted to turn the computer on but it would not start.  Appellant and SPC Robinson then went to appellant’s barracks room and plugged the computer into an outlet.  Although the screen lit up, the computer would not boot up.  Appellant suggested that the battery probably needed to be recharged.  
A few days later, SPC Robinson telephoned appellant and asked if he could drive the computer to appellant’s girlfriend’s house so that appellant, who was staying at the house, could fix the computer.  Appellant said that SPC Robinson could bring the computer to him and that he thought he could fix it.  The computer remained at appellant’s girlfriend’s house for a number of days.  During this period, appellant asked SPC Robinson to give him a blank disk but appellant did not specify why he needed the disk or what he planned to do with the disk.  Specialist Robinson obtained a disk from another soldier and gave it to appellant.  Specialist Robinson assumed that appellant intended to use the disk “to do something with the computer” but SPC Robinson never acquired any information to verify his assumption.
Appellant’s girlfriend was an Army specialist who worked at the post staff judge advocate’s office.  When she learned about the computer, she believed that it was stolen.  She discussed her concerns with the senior legal non-commissioned officer (Sergeant First Class (SFC) Quince Brown) and brought the computer into his office.  Later, appellant went to see SFC Brown and told SFC Brown that he did not steal the computer.  Sergeant First Class Brown advised appellant to turn the computer in to the military police station.  

Although hesitant to turn the computer over to the police, appellant did so.  He told the desk sergeant he had found the computer.  Appellant later repeated this lie to a report of survey officer and then he repeated it to an agent from the Criminal Investigation Command (CID).  The computer was not functioning when it was returned to the unit. 

DISCUSSION


Appellant asserts that the military judge failed to elicit a sufficient factual basis to establish the offense of false swearing.  To reverse a guilty finding on appeal, the record must “show a ‘substantial basis’ in law and fact for questioning the guilty plea.”  United States v. Prater, 32 M.J. 433, 436 (C.M.A. 1991).  A military judge may not accept a plea of guilty without first determining that there is a factual basis for the plea.  United States v. Care, 18 U.S.M.C.A. 535, 541, 40 C.M.R. 247, 253 (1969); Rule for Courts-Martial [hereinafter R.C.M.] 910(e).  An accused must be able to describe “all the facts necessary to establish guilt.”  R.C.M. 910(e) discussion.  “Mere conclusions of law recited by an [appellant] are insufficient to provide a factual basis for a guilty plea.”
  United States v. Outhier, 45 M.J. 326, 331 (C.A.A.F. 1996) (citing United States v. Terry, 21 U.S.M.C.A. 442, 45 C.M.R. 216 (1972).  The record of trial must reflect that the military judge “has questioned [appellant] about what he did or did not do” to make clear whether appellant’s acts or omissions constitute the offense to which he is pleading guilty.  Care, 18 U.S.C.M.A. at 541, 40 C.M.R. at 253.

The offense of false swearing is comprised of seven elements:
(1) That [appellant] took and oath or equivalent;

(2) That the oath or equivalent was administered to [appellant] in a matter in which such oath or equivalent was required or authorized by law;

(3) That the oath or equivalent was administered by a person having authority to do so;

(4) That upon this oath or equivalent [appellant] made or subscribed a certain statement;

(5)  That the statement was false;

(6) That [appellant] did not then believe the statement to be true; and

(7) That, under the circumstances, the conduct of [appellant] was to the prejudice of good order and discipline in the armed forces or was of a nature to bring discredit upon the armed forces.  

Manual for Courts-Martial, United States (2000 ed.), Part IV, para. 79(b).  In this case, the military judge elicited only that appellant made a false statement to a CID agent which appellant did not believe to be true when he made it.  The military judge failed to elicit any facts showing that appellant was placed under oath or equivalent.  Thus, the military judge failed to elicit a sufficient factual basis to establish the offense of false swearing.

Appellant further asserts that the evidence is factually insufficient to sustain a finding of guilty of damaging military property through neglect.  Pursuant to Article 66(c), UCMJ, the Courts of Criminal Appeals have “the duty of determining not only the legal sufficiency of the evidence but also its factual sufficiency.”  United States v. Turner, 25 M.J. 324 (C.M.A. 1987).  Where the factual sufficiency of the evidence is concerned, we may affirm a conviction only if we conclude that the evidence proves appellant’s guilt beyond a reasonable doubt.  Id. at 325; United States v. Washington, 57 M.J. 394, 399 (C.A.A.F. 2002); United States v. Sills, 56 M.J. 239, 240-41 (C.A.A.F. 2002).  

To sustain appellant’s conviction for damaging the laptop computer through neglect, this court must be convinced beyond a reasonable doubt that appellant somehow damaged the computer by introducing incompatible software.  Specialist Robinson testified that the computer failed to start when he attempted to turn it on in the parking lot and in appellant’s barracks room.  The government introduced no evidence that incompatible software caused the computer to be non-operational; it merely introduced evidence that this was one of a number of possibilities.  The defense’s expert witness stated that there were a number of reasons that the computer might not start to include that the operational systems were infected with a virus.  Accordingly, we are not convinced beyond a reasonable doubt that appellant damaged the laptop computer.

If we conclude that we can “reliably determine what sentence would have been imposed at the trial level if the error[s] had not occurred,” we need not order a rehearing on the sentence in this case.  United States v. Sales, 22 M.J. 305, 307 (C.M.A. 1986).  “[T]he standard for reassessment is not what sentence would be imposed at a rehearing, but rather, would the sentence have been ‘at least of a certain magnitude.’”  United States v. Taylor, 51 M.J. 390, 391 (C.A.A.F. 1999) (alteration in original) (quoting United States v. Taylor, 47 M.J. 322, 324 (C.A.A.F. 1997) (quoting Sales, 22 M.J. at 307).  In curing the errors through reassessment, we must “‘assure that the sentence is no greater than that which would have been imposed if the prejudicial error had not been committed.’”  Sales, 22 M.J. at 308 (quoting United States Suzuki, 20 M.J. 248, 249 (C.M.A. 1985)).    Appellant’s military record is unimpressive and includes nonjudicial punishment for making a false official statement and being disrespectful to a noncommissioned officer.  Given our collective experience, and the principles in Sales, we conclude that we can reliably determine what sentence would have been imposed if these errors had not occurred.

We have reviewed the matters personally raised by appellant under United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982), and find them to be without merit.

DECISION


The findings of guilty of Specification 2 of Charge II and The Specification of The Additional Charge and The Additional Charge are set aside and dismissed.  The remaining findings of guilty are affirmed.  Reassessing the sentence based upon the errors noted, the entire record, and the principles in United States v. Sales, supra, the court affirms the sentence.


Senior Judge CHAPMAN and Judge CLEVENGER concur.







FOR THE COURT:







MALCOLM H. SQUIRES, JR.







Clerk of Court

� Although a military judge may consider a stipulation of fact accompanying the providence inquiry to determine whether a factual basis for the plea exists, see United States v. Sweet, 42 M.J. 183, 185 (C.A.A.F. 1995), there was no stipulation of fact in this case. 





� Our correction moots the error raised by appellant concerning the staff judge advocate’s failure to address the legal errors asserted in appellant’s post-trial submission in response to the post-trial recommendation.
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