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MEMORANDUM OPINION

-----------------------------------------
MERCK, Senior Judge:  


A military judge sitting as a special court-martial convicted appellant, pursuant to his pleas, of absence without leave (AWOL) terminated by apprehension and wrongful appropriation, in violation of Articles 86 and 121, Uniform Code of Military Justice, 10 U.S.C. §§ 886 and 921 [hereinafter UCMJ].  The military judge sentenced appellant to a bad-conduct discharge, confinement for 130 days, and reduction to Private E1.  The convening authority approved the adjudged sentence and credited appellant with ten days of confinement credit against the approved sentence to confinement.


This case is before the court for review pursuant to Article 66, UCMJ.  We have considered the record of trial, appellant’s assignments of error, the matters personally raised by appellant pursuant to United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982), and the government’s reply thereto.  Appellant asserts, inter alia, that his plea to AWOL terminated by apprehension was improvident because the military judge failed to resolve an inconsistency in his plea once the possibility of a duress defense was raised.  We agree.

FACTS

Appellant entered a plea of guilty to the lesser included offense of absence without leave terminated by apprehension from 8 November 2002 through 9 April 2003.  During the Care inquiry,
 appellant explained to the military judge that in early November he was on approved leave in North Carolina, visiting his “girlfriend at the time.”  He told the military judge that before his leave was due to terminate, his girlfriend was “beaten” in a supermarket parking lot by one of her ex-husbands.  He explained to the military judge that although his girlfriend did report the attack to the local police,
 the ex-husband had been threatening and harassing her prior to the attack, and he feared for the safety of his girlfriend and her children.  Before his leave expired, he phoned his roommate and asked his roommate to request on his behalf an extension of leave from his supervisor; his supervisor denied the request.  The next day appellant personally phoned his supervisor and requested an extension of his leave “to take care of the situation;” that extension request was also denied.

Appellant explained to the military judge that he decided not to return to his unit, and he “tr[ied] to get things situated with the law enforcement community up there, to try to help out my girlfriend, who’s now my wife . . . .  Anytime [the ex-husband would] come by and we had called the authorities, it’d take them two hours to get there.”  The military judge asked appellant, “Do you believe you had any legal justification or excuse for your absence?” to which appellant replied, “No, sir.”  When further pressed “Could you have physically returned to your unit earlier, if you had wanted to?” appellant admitted, “If I had wanted to, yes, sir.”
Later, following appellant’s admission to the military judge that he knew at the time he failed to return to his unit that he was under orders to deploy to Kazakhstan, the following colloquy ensued:

MJ:  Do you believe you have any defense to this AWOL?

ACC:  No, sir.

MJ:  [Defense counsel], do you believe your client [sic] any defense for this AWOL?

DC:  No, Your Honor.

MJ:  Physically you were able to come back?

ACC:  Yes, sir.

MJ:  Do you understand that despite the fact that your fiancée, now wife, was having problems in her life that that didn’t give you the authority to remain absent?

ACC:  Yes, sir.

MJ:  Any doubt in your mind about that?

ACC:  No, sir.

Appellant further explained that on 9 April 2003, North Carolina county police officers were dispatched to the address listed on appellant’s leave form, where he resided with his new wife.  He was served with an arrest warrant, apprehended, and ultimately returned to his unit.  The military judge accepted appellant’s pleas, making no further inquiry regarding possible defenses. 


During the presentencing phase of trial, appellant made a sworn statement in which his trial defense counsel revisited the reasons appellant did not return to his unit:
Q.  Now, when you -- we’ve been over this many times in the providence inquiry, but when you learned that you would not be allowed additional time and that you had to return, what was going through your mind?

A.  I was a little upset, because I felt like my unit was not assisting me in any way.  I wasn’t asking for a month of leave, 45 days.  I was just asking for a few days extension to try to, hopefully, settle down the situation that was going [sic] up there.  I was more fearful for her two children, because if -- I felt if he did get a hold of her in some way, her children’s lives would be in jeopardy, as far as if she would be able to take care of them physically, emotionally in the right way.

Q.  And so what decision did you make based on those concerns?

A.  Well, I was confronted by, I guess, what we all call a moral decision.  I felt that I was more needed up there to handle the situation than I was to return.

Q.  And yet you knew it was wrong not to return to Fort Stewart?

A.  Yes, sir.

Appellant stated his “main goal” was to get his girlfriend “out of that dangerous situation and bring the kids back down here [to Fort Stewart],” but that “every time that I seemed to get things to where I could come down and everything straight, something would happen to put a real block in my way.”  When appellant’s trial defense counsel asked what circumstances in particular prevented him from returning to his unit, appellant offered financial reasons and that
[the ex-husband] was constantly harassing her.  I mean, she could not go anywhere by herself alone without being fearful.  It got to the point to where he was coming by the house so much at night I would have to stay awake at night to pull guard and then sleep during the day.

The military judge made no inquiry regarding possible defenses during the presentencing phase of appellant’s trial.

DISCUSSION


During a providence inquiry, a military judge has a duty to ascertain from the accused whether there is a sufficient factual basis for his or her pleas of guilty.  Rule for Courts-Martial [hereinafter R.C.M.] 910(e).  “If an accused . . . after a plea of guilty sets up matter inconsistent with the plea, or if it appears that he has entered the plea of guilty improvidently . . . a plea of not guilty shall be entered in the record. . . .”  UCMJ art. 45(a).  Our superior court has made clear that “[a military judge’s responsibility under Article 45, UCMJ,] includes the duty to explain to a military accused possible defenses that might be raised as a result of his guilty-plea responses.”  United States v. Smith, 44 M.J. 387, 392 (C.A.A.F. 1996).  See United States v. Jemmings, 1 M.J. 414, 418 (C.M.A. 1976) (“Where an accused’s responses during the providence inquiry suggest a possible defense to the offense charged, the trial judge is well-advised to clearly and concisely explain the elements of the defense in addition to securing a factual basis to assure that the defense is not available.”); R.C.M. 910(e) discussion.
Duress “is a defense to any offense except killing an innocent person that the accused’s participation in the offense was caused by a reasonable apprehension that the accused or another innocent person would be immediately killed or would immediately suffer serious bodily injury if the accused did not commit the act.”  R.C.M. 916(h).  See Dep’t of Army, Pam. 27-9, Legal Services:  Military Judges’ Benchbook, para. 5-5 (1 Apr. 2001).
Appellant’s repeated statements about his concern for the safety of his girlfriend and her children throughout the Care inquiry and during presentencing were “sufficient at least to raise the defense of duress.”  See United States v. Palus, 13 M.J. 179, 180 (C.M.A. 1982); United States v. Roby, 23 U.S.C.M.A. 295, 49 C.M.R. 544 (1975).  Furthermore, at two different junctures within the Care inquiry, the military judge directed questions to the accused and defense counsel to ascertain whether the defense believed the accused had “any defense” to the AWOL offense.  These questions posed by the military judge further support our determination that the accused’s statements were sufficient to set up a matter inconsistent with his plea of guilty to the AWOL offense.

The providence inquiry in appellant’s case is similar to that addressed in United States v. Le, 59 M.J. 859 (Army Ct. Crim. App. 2004), where we concluded that the military judge’s inquiry failed to adequately resolve an apparent incon-sistency once the possibility of a duress defense was raised.  See id. at 864.  The apparent inconsistency in appellant’s case was left unresolved to an even greater degree than that in Le where appellant’s military judge never mentioned the defense of duress by name, never outlined the components of the duress defense, and never provided appellant time to discuss with counsel whether he wished to assert a defense to the AWOL offense.  Appellant’s statements during the providence inquiry and during presentencing leave us with doubts about whether appellant sufficiently understood that duress could constitute a defense to an AWOL and whether appellant and his defense counsel did actually weigh the evidence and decide duress would be an ineffective defense under the facts of his case.  Compare United States v. Timmins, 21 U.S.C.M.A. 475, 479, 45 C.M.R. 249, 253 (1972) (finding military judge did not fulfill his obligation to discover the accused’s attitude toward potential defense) with United States v. Briscoe, 47 M.J. 398, 399-402 (C.A.A.F. 1998) (finding military judge made sufficient inquiry of the accused during guilty plea to resolve the possible application of duress defense).
Because Article 45, UCMJ, requires military judges to elicit more than mere conclusions of law in order to resolve an inconsistency once a defense of duress is raised, see United States v. Outhier, 45 M.J. 326, 331 (C.A.A.F. 1996), we must conclude that the military judge abused his discretion by accepting appellant’s plea of guilty to the AWOL offense.  As a result, we find appellant’s record contains a substantial basis in law and fact for questioning the plea.  See United States v. Prater, 32 M.J. 433, 436 (C.M.A. 1991).

Accordingly, the findings of guilty of Charge I and its Specification are set aside.  The remaining findings of guilty are affirmed.  The sentence is set aside.  A rehearing may be ordered by the same or a different convening authority.  If the convening authority determines that a rehearing on Charge I and its Specification is impracticable, he may dismiss the offense and order a rehearing on the sentence only.  If the convening authority determines that a rehearing on the sentence is impracticable, he may approve a sentence of no punishment.

Judge JOHNSON and Judge MOORE concur.







FOR THE COURT:







MALCOLM H. SQUIRES, JR.







Clerk of Court

� We also note the merit of the defense assertions of error within the staff judge advocate’s post-trial recommendation (SJAR) and the SJAR addendum.  However, due to our disposition of appellant’s case, further analysis of these errors is unwarranted.  We expect that the new SJAR and addendum will be without error when a new action is taken on appellant’s case.


 


� United States v. Care, 18 U.S.C.M.A. 535, 40 C.M.R. 247 (1969).


� Appellant explained that the police officer who took the report of the attack was the uncle of the same ex-husband.








6

