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MEMORANDUM OPINION ON REMAND

---------------------------------------------------

This opinion is issued as an unpublished opinion and, as such, does not serve as precedent.

HAM, Judge:


On 31 March 2008, this court affirmed appellant’s general court-martial conviction of carnal knowledge, indecent acts, and obstruction of justice, in violation of Articles 120 and 134, Uniform Code of Military Justice, 10 U.S.C. § 920 and 934 [hereinafter UCMJ].  We affirmed the approved sentence of a bad-conduct discharge, confinement for forty-two months, total forfeiture of all pay and allowances, and reduction to Private E1, and ordered that appellant receive thirty days confinement credit against his approved sentence to confinement.  United States v. Brasington, ARMY 20060033 (Army Ct. Crim. App. 31 March 2008) (unpub.).
  Subsequently, appellant sought review by the United States Court of Appeals for the Armed Forces (C.A.A.F.).  


On 10 September 2008, our superior court granted appellant’s petition for grant of review on the following issue:

WHETHER APPELLANT WAS DENIED HIS SIXTH AMENDMENT RIGHT TO EFFECTIVE ASSISTANCE OF COUNSEL WHERE THE TRIAL DEFENSE COUNSEL ALLEGEDLY PROVIDED INCOMPETENT ADVICE REGARDING THE LACK OF THE DEFENSE OF MENTAL RESPONSIBILITY.

Our superior court set aside our decision and remanded this case to our court to “obtain an affidavit from the trial defense counsel responding to [a]ppellant’s allegation of ineffective assistance of counsel.”  United States v. Brasington, 67 M.J. 39 (C.A.A.F. 2008).  We were instructed to conduct a new review under Article 66(c), UCMJ, and to “review the trial defense counsel’s affidavit and any other relevant matters.”  Id. (citing United States v. Ginn, 47 M.J. 236, 248 (C.A.A.F. 1997)).  


We have considered the original record and appellate filings, appellant’s affidavit, the trial defense counsel’s affidavit, and the briefs of appellate counsel.  We hold that appellant has failed to demonstrate that his trial defense counsel’s performance was deficient.  Accordingly, we affirm the findings and sentence.


In order to resolve the issue of trial defense counsel’s effectiveness, we must recount the facts in this case in detail.  This discussion by necessity includes the evidence presented at trial in the defense case-in-chief, the government’s rebuttal, the defense post-trial submission, and the affidavits of both appellant and Major [MAJ] M, his trial defense counsel.  In addition, we discuss in detail the current state of the law on the defense of lack of mental responsibility.
This comprehensive discussion of the evidence and the law on the defense of lack of mental responsibility compellingly demonstrates that, following a thorough investigation, MAJ M marshaled the facts at his disposal, presented them in a coherent fashion, exploited uncertainties in the law that lay at the heart of the legal issue in the case, and fully explained to appellant that, while legally and factually feasible, the defense was a “long shot.”  See United States v. Ingham, 42 M.J. 218, 224 (C.A.A.F. 1995) (stating that when analyzing allegations of ineffective assistance of counsel, “[o]ur first point of inquiry is whether counsel had a reasonable trial strategy – one supported by the law and evidence.”).   

In sum, appellant received a zealous and effective defense despite his ultimate conviction of the charges and specifications against him. Of course, “[t]he test of counsel’s performance is not that he lost . . . .”  Id. at 229.  Appellant is not entitled to relief. 

FACTS

1. The Defense Case on the Merits


The panel convicted appellant, inter alia, of carnal knowledge with his thirteen year-old cousin, and also of committing indecent acts against her.
  The offenses occurred on or about the first week of August 2004, not long after appellant returned from an approximate fifteen-month deployment, commencing in April 2003, to Iraq from Fort Polk, Louisiana.  

While deployed, appellant served bravely and honorably as a cavalry scout with the 2d Armored Cavalry Regiment.  Appellant’s service included several harrowing combat incidents, as described by defense witnesses at trial.  The defense expert deemed these combat events important to her determination of appellant’s mental responsibility at the time of the charged offenses, as further described below.  One of those incidents included witnessing another soldier’s accidental shooting in the chest and neck; appellant acted as one of the primary combat life savers treating the injured soldier while he awaited evacuation.  

A second incident occurred on 4 April 2004, during what was supposed to have been the unit’s short transition to its replacement, units of the 1st Cavalry Division.  As the battle handoff occurred that day, 

[b]y 1600, [the soldiers] started to hear a lot of gunfire coming . . . from towards Sadr City. . . . The fire intensified and include to include [sic] crew served weapon[s] fire from Bradley’s [sic] and then [the soldiers] were told by a runner . . . that there would be a few casualties coming into our aid station . . . The first casualty that came up were [fifteen] casualties in an LMTV [Light Medium Tactical Vehicle]. . . . Everyone in the LMTV was shot; the driver and the TC [tank commander] were dead.  All the tires in the vehicle were shot out.  The first one that pulled up . . . a casualty was on the side. . . . He threw himself off the—off the LMTV while it was moving.  He was shot in the stomach.  Then from there it was a stream of [sixty] some odd casualties for the next [ten] hours . . . .  

Appellant was one of the first soldiers at the battalion aid station—“only staffed to handle two urgent surgical patients and [there were] roughly [sixty],”—and he worked throughout the night as a combat life saver.  Despite rocket propelled grenade fire and “tracer rounds going all over the top of the [forward operating base],” appellant worked “tirelessly for about [ten] hours” with no protective gear except a helmet.  When he was done, appellant was “covered all up to his arms and front of his blouse” with blood from injured and dying soldiers.  One of the soldiers working with appellant was told to burn his uniforms because they were saturated with blood.  

In response to a question from one of the members, a medic testified at appellant’s trial for the defense that on that day appellant was
the best [combat lifesaver] guy out there, bar none . . . .  He was doing everything.  He was giving absolute effort running back and forth, exhausting 800 meter run back and forth from the [landing zone.]  . . . It was an emotional roller coaster . . . .  He was unbelievably helpful in that situation . . . .
About two days later, appellant and his unit’s deployment was extended indefinitely.  The unit and appellant finally redeployed to Fort Polk in late July 2004.

Unfortunately, appellant’s homecoming was not a happy one and he experienced another traumatic incident shaping his mental state at the time of the offenses.  As a defense witness testified at trial:  

He came home to no house.  His wife was living with another soldier.  His unit would not allow him to go back to his home or to even have any contact with his wife.  They put him in the barracks as a [geographic b]achelor.  His bank account was completely drained.  The car he had when he had left on deployment, his wife had crashed.  He had no clothes.  She had gotten rid of almost all of his clothes.  She had trashed his house, the bathroom was disgusting, his house was in complete disarray.  He wasn’t allowed [anywhere] near any of his personal items.  She had gotten rid of most of them, too . . . He was completely broke.  She had drained his bank account before she 
left . . . taking 500-dollar withdrawals out every night until his money was all gone. 


As part of the unit’s reintegration within about a week following its return, appellant encountered Doctor (Dr.) Elfi Deporter, the civilian chief of psychology at Bayne Jones Army Community Hospital at Fort Polk.  Doctor Deporter had worked in psychology since receiving her bachelor’s degree in 1974.  She ultimately testified for the defense in appellant’s court-martial, and was qualified as an expert in clinical and forensic psychology.  During her career, Dr. Deporter conducted approximately twenty-five sanity boards and testified as an expert in about the same number of courts-martial.  

Doctor Deporter testified that she took particular note of appellant at that time as a result of a psychological questionnaire that he filled out, and “flagged” him for further follow-up.  She attempted to go through a “typical intake process” with appellant, but was unable to do so because appellant was “too distressed.”  Appellant’s mental state so concerned Dr. Deporter that she “literally had to intervene . . . so that [appellant’s] basic living arrangements were taken care of.” 

Doctor Deporter saw appellant again about five days after this initial encounter, after he was able to accomplish some initial psychological testing.  The initial testing revealed concerns with appellant’s “contact with reality” and “unusual reasoning.”  Doctor Deporter diagnosed appellant during this time as suffering from “acute stress disorder and schizotypal traits.” 

Asked to explain her diagnosis of “acute stress disorder,” Dr. Deporter testified appellant 

didn’t just have the stress of combat.  He had the stress of, you know, what he found when he came home . . . [h]e had a disaster when he came home . . . his marriage was over.  His finances were ruined.  So he didn’t just have the stress of what happened in combat.  He had the stress of coming back with a shattered life.
Doctor Deporter explained “schizotypal personality traits” as “more severe” and revolving “around a disturbance of thinking or severe, severe social interference.”  The “core issue is it all revolves around a poor reality contact . . . .  Under extreme conditions of stress [a person suffering from this disorder’s] thinking becomes irrational . . . [s]o schizotypal sort of implies . . . psychotic like behaviors . . . .”

During this same time period, appellant committed the offenses against his thirteen-year old cousin while on leave.  After approximately four sessions with Dr. Deporter, appellant moved to Fort Drum, New York. 


The next time Dr. Deporter came into contact with appellant was more than a year later in the fall of 2005.  This meeting occurred in response to inquiries from appellant’s trial defense counsel, MAJ M, following preferral of charges against appellant.  Appellant told MAJ M that Dr. Deporter treated him; MAJ M asked Dr. Deporter for an independent evaluation of appellant’s mental state at the time of the offenses.  Doctor Deporter’s initial thought upon hearing of the allegations was that, because of “concerns about his judgment, reasoning, and reality contact” and “[g]iven the state that he was in when I saw him I had some real concerns about if he truly understood what he did.”

Doctor Deporter evaluated appellant for three days, administered a battery of psychological tests, and also considered the charges and evidence against appellant, including statements of the victim.  Psychological testing revealed indications of impaired thinking and was “indicative of something happening in terms of [appellant’s] reasoning, his contact with reality.”  Doctor Deporter also saw problems with appellant’s logic and social perception.
After she completed her evaluation, Dr. Deporter continued to diagnose appellant with acute stress disorder, but modified her original diagnosis of schizotypal traits to “schizotypal personality disorder” and dysthmia (which she described as chronic depression).  In her expert opinion, appellant’s conditions constituted “severe mental diseases or defects.”  Doctor Deporter concluded that appellant “did not understand the nature, the quality, and the wrongfulness of his act[s]” with his cousin.  

Doctor Deporter explained that, even though appellant understood what he did was legally wrong, because of her “underlying diagnosis,” and appellant’s “reasoning,” appellant simply did “not understand that what he did was wrong,”  either “ethically or morally.”  Doctor Deporter was confident of her opinion to a medical certainty.  On cross-examination, Dr. Deporter once again admitted appellant “knew he was breaking the law when he engaged in” carnal knowledge and indecent acts with his cousin. 

2. The Government Case in Rebuttal

In rebuttal to Dr. Deporter’s testimony, the government called Captain Matthew Barry (Dr. Barry), the Chief of Division Mental Health Services at the 10th Mountain Division, Fort Drum.  Doctor Barry was a member of the sanity board the defense requested and the military judge ordered pursuant to Rule for Courts-Martial [hereinafter R.C.M.] 706 to examine appellant’s mental responsibility and competency to stand trial, and was qualified as an expert in psychiatry.  Appellant’s trial was the first time Dr. Barry testified as an expert in a court-martial; appellant’s sanity board was the third one Dr. Barry had conducted in his career.  

Doctor Barry described that, in conjunction with his evaluation of appellant in September 2005, he reviewed “a packet of information from the attorneys,” and interviewed appellant for two hours.  Doctor Barry did not perform any psychological or psychiatric tests on appellant, and he explained that such testing is not routinely conducted for sanity boards.  He did not examine Dr. Deporter’s case file on appellant, to include her observations of him near the time of the offenses and the results of the psychological testing she conducted a short time later in the summer of 2004.  He was unaware of appellant’s combat experiences.

Doctor Barry opined appellant was not suffering from a severe mental disease or defect at the time of the charged offenses, August 2004.  In addition, Dr. Barry’s opinion was appellant was able to appreciate the wrongfulness of his actions at the time of the offenses.  Doctor Barry disagreed with Dr. Deporter’s diagnosis of appellant and disagreed appellant was suffering from dysthmia, acute distress disorder, or schizotypal personality disorder.  Doctor Barry also opined that, even if appellant suffered from those maladies, none of them qualified as a “severe mental disease or defect.”  

Doctor Barry explained he understood the phrase “ability to appreciate nature and quality or wrongfulness” of one’s actions as “meaningfulness” or “capacity” which he described as “somebody being able to . . . express a choice or a decision.”  There were several reasons why Dr. Barry decided appellant was mentally responsible.  First, the offense occurred over a “block of time,” a three-day period.  Second, after the offenses, appellant made statements to the effect that “if people or if somebody finds out about this I can be really screwed . . . [s]o right there it implies to me that he had a knowledge that what he had done was something that was wrong.”   Third, appellant had the “ability to understand the legal—that this was legally wrong,” and to Dr. Barry, that was “very important.”  

3. Appellant’s Statements in the Sentencing Proceeding
During sentencing, appellant testified under oath and made an unsworn statement.  Appellant explained that he wanted to testify under oath “because [he] wanted to give the opportunity to the panel to ask any questions that they might have of [him] before they sentence [him].”  The members had no questions.  


In his unsworn statement, appellant apologized and said that he took “full responsibility for [his] actions and stand[s] ready to accept whatever punishment [the panel felt he] deserve[d].”  As appellant explained:

I know those words may sound hollow considering that I plead not guilty to these charges, however you should know that the reason—the reasons behind why I decided to do that.  I basically plead not guilty because I wanted you, the people who will decide my fate, to understand what happened.  It took me a long time to understand just how bad my actions to [the victim were]. Everyone told me how bad they were but in my mind it seemed okay because I loved her and I had nothing but love for her in my heart.  I don’t know whether or not I was mentally responsible for my actions.  You have decided—sorry, you have decided that I was mentally responsible and so that settles it in my mind as far as I am concerned.  You should know, however that I didn’t plead not guilty because I expected to escape punishment.  My attorney told me that it was going to be a long shot despite what [Dr.] Deporter said.
4. Other Events at Trial


Prior to trial on the merits, MAJ M engaged in extensive motions practice.  These included:  the defense request for a sanity board, which the military judge granted; a motion to dismiss an indecent language specification for failure to state an offense, which the military judge granted; a motion to conduct a pretrial investigation under Article 32, UCMJ, after initially waiving it, which the military judge granted for good cause; aggressive discovery practice resulting in an order for release of the victim’s mental health records and personal journal for an in camera judicial review; a motion in limine to limit presentation of sanity board evidence to testimony from only one member of the board; and a motion to suppress the statements of appellant, which the military judge denied.
In addition, MAJ M requested a modification to the standard panel instruction concerning lack of mental responsibility.  The military judge agreed to modify the instruction to track the language of R.C.M. 706(c)(2)(a).  Accordingly, the military judge’s instruction at trial, which he provided prior to the defense case on the merits and then again before closing arguments, included, inter alia, the following language:

As the finders of fact in this case you must first decide whether at the time of the offenses of carnal knowledge and indecent acts the accused actually suffered from a severe mental disease or defect.  Now the term severe mental disease or defect can be no better defined in the law than the use of the term itself.  However a severe mental disease or defect is [sic] not in a legal sense include an abnormality manifested only by repeated criminal or otherwise antisocial conduct or by minor disorders such as nonpsychotic behavior disorders and personality defects.  By the same token, the accused does not have to suffer from a psychosis or psychotic disorder in order for the defense of lack of mental responsibility to . . . apply.

The military judge also instructed the panel that, if they determined that appellant was suffering from a severe mental disease or defect, they then must decide if appellant was unable to appreciate the nature and quality or the wrongfulness of his conduct.  If appellant was able to appreciate the nature and quality and the wrongfulness of his conduct, as the military judge instructed, 

he is criminally responsible.  And this is so regardless of whether the accused was then suffering from a severe mental disease or defect and regardless of whether his own personal moral code was not violated by the commission of the offenses.  On the other hand if the accused had a delusion of such a nature that he was unable to appreciate the nature and quality or wrongfulness of his acts, the accused cannot be held criminally responsible for his acts provided such a delusion resulted from a severe mental disease or defect.


Defense counsel’s opening statement highlighted Dr. Deporter’s conclusions and issues with appellant’s judgment and reasoning.  “[H]e’s kind of detached from reality. . . .  [H]e has high levels of psychotic thinking, bizarre mentation.  He doesn’t think like the rest of us.  He doesn’t reason like the rest of us.  He doesn’t deal in social situations like the rest of us. . . .”  Appellant’s “impaired reasoning,” as a result of his diagnosed schizotypal personality disorder, “manifested itself  . . . specifically in the areas of dealing with people, social situations, [and] with emotional situations like love.”  Appellant’s acute stress disorder and schizotypal personality disorder came together and appellant, at the time of the offenses with his cousin, “did not understand or appreciate that having sex with [the victim] was wrong.”
Similarly, in his lengthy closing argument (approximately twenty-nine pages in the record of trial), defense counsel again attempted to tie Dr. Deporter’s diagnosed mental diseases or defects to appellant’s crimes, and to respond to the government’s argument that because appellant knew what he was doing was illegal, he appreciated the wrongfulness of his acts.  As MAJ M argued, 

All I am pointing out is the fact that knowledge of illegality and knowledge of the fact that you can get in trouble for something has no connection whatsoever to appreciation of wrongfulness.  In [appellant’s] mind, a mind which has impaired judgment and reasoning and ability to deal with social situation like this exacerbated by—by acute stress disorder, PTSD, or—severe emotional distress.  Even though he knew that there’s something called Article 120 of the UCMJ and even though he knew that if someone found out he could get in trouble, doesn’t mean he appreciated the wrongfulness because he loved her. 


The government’s rebuttal argument also addressed the issue of knowledge of illegality as it relates to appellant’s ability to appreciate the wrongfulness of his acts.  The following colloquy ensued:  

ATC:  The question is did he know it was legally wrong, did he appreciate—
DC:  Objection, Your Honor.  Objection, he’s misstating the law in his argument.

MJ:  Overruled, you’re wrong. 
  

ATC:  Did he appreciate the wrongfulness of it?  That’s what you’ve got to ask. The legalities of it, and he certainly did. . . . What’s at issue here was has the government proven that what he did was unlawful and did he know it was unlawful when he had did [sic] those actions.

Following this exchange, the military judge stated:

Members, with regard to the instructions that I gave you and based upon the objection of [trial defense counsel], I want to read you what the law is once again in the particular regard.  If the accused was able to appreciate the nature and quality and the wrongfulness of his conduct, he is criminally responsible and this is so regardless of whether the accused was then suffering from a severe mental disease or defect and regardless of whether his own personal moral code was not violated by the commission of the offenses. I’ve given you no specific definitions of wrongfulness because none exist in the law and therefore you may consider the legality of the acts as an element of whether or not the accused knew the acts were wrongful.  You’re not required to do so though that is certainly permissible and the law does not make a definitive determination with regard to that one way or the other.  And further just to clarify the accused will be found guilty not withstanding [sic] the existence of a severe mental disease or defect if you believe that the—at the time notwithstanding that severe mental disease or defect the accused was aware of the nature and quality of his acts and the wrongfulness. That’s the requirement of the government.  (Emphasis added.)
.  

5. Post-trial Submissions


We are, of course, limited to the evidence contained in the record of trial and presented to the fact finder in our review under Article 66(c), UCMJ, “when making determinations of guilt, innocence, and sentence appropriateness.”  United States v. Holt, 58 M.J. 227, 232 (C.A.A.F. 2003) (quoting United States v. Mason, 45 M.J. 483, 484 (C.A.A.F. 1997)).  We are not so limited, however, when it comes to allegations of ineffective assistance of counsel, and may consider, in our analysis of this collateral issue, “additional materials that may be submitted with appellate pleadings, attached to allied documents, or derived from other sources.”  United States v. Stokes, 65 M.J. 651, 655 (Army Ct. Crim. App. 2007).  For purposes of appellant’s allegation of ineffectiveness of counsel, we also look to the post-trial matters submitted to the convening authority pursuant to R.C.M. 1105 and 1106. 


Major M continued to advocate on appellant’s behalf in his post-trial submission, and repeated much of the evidence presented at trial to support his request for clemency.  Among other topics, MAJ M described appellant’s marriage and its disintegration during appellant’s sixteen-month deployment to Iraq, as well as his tragic homecoming.  Major M described in detail appellant’s traumatic combat experiences, and the subsequent extension of his deployment that was both “the final nail in the coffin of his marriage,” and caused him to miss his grandfather’s death and funeral.  It was his grandfather’s death that resulted in appellant visiting the location where he committed his crimes against his cousin.  

Major M described appellant’s interaction with Dr. Deporter and her observation and diagnosis of appellant shortly before he committed his crimes. “It was under these circumstances that [appellant], suffering from a personality disorder that manifests itself through impaired reasoning, particularly with regard to social norms, as well as from acute stress, which is known to exacerbate the symptoms of Schizotypal Personality Disorder,” engaged in carnal knowledge with his cousin.  Major M set forth Dr. Deporter’s psychological testimony at trial in detail, and contrasted it with Dr. Barry’s testimony for the government.  Major M also noted, regarding Dr. Deporter’s opinion, it was the first time in her thirty years of practice that she had concluded that a subject was not mentally responsible.


Major M also corroborated appellant’s unsworn statement at trial:

[Appellant] made the decision to forego the protection that [a pretrial agreement] would provide because he wanted his fate to be decided based upon all of the facts, and if he had accepted the deal he could not have presented the evidence of his mental condition to answer the question of “why” this happened.  He did not make this decision because he thought he’d be acquitted.  [Major M] had explained to him that the chances of an acquittal, even with Dr. Deporter’s testimony, were very slim . . . and that the punishment could be much more severe if he were convicted.  [Appellant] decided that he’d take that chance because he wanted the panel to understand why he might have done this act; he wanted them to know that he was not a pedophile and that there were other reasons, beyond his control, which contributed to the act.


Appellant echoed this last point in his post-trial letter to the convening authority.  He said he “fully accept[ed] the judgment given to me.  During the course of my trial I made the choice not to go with a pretrial agreement.  I wanted the truth to be told and my life to be decided by a jury of my piers [sic], the fair way.”
 


Major M also submitted Dr. Deporter’s entire “Psychological Report” to the convening authority as an enclosure to his post-trial submission.  Doctor Deporter’s report was consistent with her testimony at trial, although more detailed, clearer, and better organized.  The report contained Dr. Deporter’s diagnoses of appellant, as she testified at trial, and also her ultimate conclusion that appellant’s “state of acute distress and poor reality contact” made it “highly unlikely that he truly appreciated the nature and quality of [sic] the wrongfulness” of his offenses against his cousin.

Recounting her examinations of appellant both at her initial meeting with him shortly after he returned from deployment and later in response to MAJ M’s inquiries, Dr. Deporter’s report noted that “initial testing suggested a long standing history of psychotic thinking . . . .”  Later testing conducted in response to MAJ M’s request revealed “the same underlying problems with reality contact and judgment” and “difficulties with reality contact [that were] long-standing in nature.”
As described in her report, Dr. Deporter concluded that appellant 

is able to reason logically and knows social conventions in a ‘non-emotional context’. . . . [But] his ability to reason logically and within the context of the norms of society declines dramatically as he becomes emotionally overwhelmed.  In this emotionally charged state, he begins to show definite problems with reasoning and judgment and his actions become peculiar and bizarre.”  Appellant, Dr. Deporter continued, had “create[ed] a ‘reality’ in his mind, which is largely based on fantasy and irrational thinking.  
Appellant had “serious problems with being able to think logically and rationally when he is emotionally distressed . . . [and] is prone to engage in socially inappropriate behavior because he lacks the ability to fully understand his unusual thought pattern.”

[Appellant’s] misconduct occurred when he was not in the usual military environment and, more importantly, he was acutely emotionally distressed.  He has learned to keep his unusual thoughts to himself, knowing he will otherwise become the object of ridicule.  He usually lives in his fantasy world, unimpeded by reality.  However, his acute emotional distress, peculiar reasoning coupled with a person, a 13 year old cousin, whom he viewed as a ‘soul mate’ created a situation where a disaster was likely to happen.
Finally, Dr. Deporter recounted appellant’s belief that 

his inappropriate sexual contact with his cousin was “legally” but not “ethically” wrong.  Whereas most individuals are able to resolve these moral dilemmas successfully, his problems with logic and reasoning make it difficult for him to negotiate the “shades of gray” of right and wrong.  Whereas he is able to tolerate stress effectively in very structured situations, his ability to cope declines rapidly in very ambiguous, emotionally charged situations and he begins to make very inappropriate decisions.  


Accordingly, Dr. Deporter’s report concluded it was “highly unlikely [appellant] truly appreciated the nature and quality of [sic] the wrongfulness of the sexual intercourse with his cousin.”
6. Post-Trial Affidavits


Appellant submitted an affidavit to this court in the course of appellate review.  Appellant stated that MAJ M recommended he undergo a sanity board, the results of which, according to appellant, “were not helpful to my case.”  After appellant revealed his prior history with Dr. Deporter, MAJ M explained to appellant that “her analysis could be helpful.”  Appellant continued,   

I flew to Fort Polk, using my own funds, to have Dr. Deporter see me again.  Pursuant to her analysis of me, she said that I was not responsible for my actions, because I did not realize they were wrong when I did them.  [Major M] told me that it was a long shot, but that, if the panel believed Dr. Deporter, it would be a defense, and I could be acquitted.  He further stated that I would have trouble pleading guilty, if I wanted to put the mitigating evidence of my mental condition at the time, because that would be viewed as a defense and my guilty plea would not be accepted.  [Doctor] Deporter explained that though I knew it was illegal, I had sex with my underaged cousin out of love and that I did not think it was wrong.  Had I known that what she described was not a defence [sic], I would have entered into the pretrial agreement and plead guilty. 


Major M submitted his lengthy and detailed affidavit in response to this court’s order and the specific questions we directed him to answer.  Major M recounted that he discussed the defense of lack of mental responsibility with appellant “extensively.”  These discussions involved three different stages.  

First, as part of his initial advice to appellant, MAJ M generally explained the defense of lack of mental responsibility.  During this discussion, appellant revealed his prior contact with Dr. Deporter.  Recognizing that this contact coincided with the approximate time of the offenses against appellant’s cousin, MAJ M tracked Dr. Deporter down at Fort Polk.  


Second, MAJ M discussed with appellant and investigated through both the government sanity board and MAJ M’s contact with Dr. Deporter whether sufficient evidence existed to pursue a defense based on lack of mental responsibility. After receiving the results of the government sanity board, MAJ M suggested to appellant that they seek a second opinion from Dr. Deporter, who agreed to conduct a forensic evaluation of appellant.


Third, after Dr. Deporter rendered her opinion that appellant lacked mental responsibility at the time of the offenses against his cousin, MAJ M 

advised [appellant] that Dr. Deporter’s opinion provided a basis by which we could present the evidence and argue that the defense of lack of mental responsibility applied to his case.  [Major M] further advised [appellant], however, that there was significant evidence which the Government could use to rebut this argument, that [MAJ M] believed [appellant] would almost certainly be convicted regardless of the argument, and that [appellant] would be exposed to significant punishment if convicted.


Major M also recounted his research into the meaning of the words “appreciate” and “wrongfulness,” informed by United States v. Martin, 56 M.J. 97 (C.A.A.F. 2001) [Martin III], further discussed below, and his consultation with his peers and supervisory chain in the Trial Defense Service “about the applicability of the defense under the circumstances.”  Major M denied ever representing to appellant “that he would be acquitted if the panel concluded that he did not personally believe sleeping with his 13 year-old cousin was wrongful.”  Rather, MAJ M was “unequivocal in expressing to [appellant MAJ M’s] belief that the lack of mental responsibility defense would be unsuccessful . . . and that he would almost certainly be convicted.”  Major M’s discussions with appellant did not involve appellant’s “‘personal beliefs.’  Rather, these discussions focused upon the effect that his mental conditions may have had upon his ability to appreciate the wrongfulness of his conduct.”  


Further, MAJ M explained appellant withdrew from a negotiated pretrial agreement because of Dr. Deporter’s expert opinion, and also because “he wanted to be judged upon all of the facts in his case.”  Major M also explained to appellant the difficulty of proceeding with a guilty plea if evidence of his mental responsibility at the time of the offenses was presented, as it “would undoubtedly call his providency to the plea into question . . . and would be irrelevant . . . on the merits in the absence of a lack of mental responsibility defense.”  Appellant withdrew from his negotiated agreement against MAJ M’s advice “because the ability to put his actions into context for the court-martial was more important to him than the security provided by the pretrial agreement.”  


Appellant did not file any counteraffidavit subsequent to MAJ M’s affidavit. 

DISCUSSION

1. The Law on Effective Assistance of Counsel

A military accused is entitled under the Constitution and Article 27(b), UCMJ, to the effective assistance of counsel.  United States v. Scott, 24 M.J. 186, 187-88 (C.M.A. 1987) (citing Strickland v. Washington, 466 U.S. 668 (1984)).  An accused making a claim of ineffective assistance “must surmount a very high hurdle.”  United States v. Perez, 64 M.J. 239, 243 (C.A.A.F 2006) (citation omitted).  Courts reviewing such a claim “must indulge a strong presumption that counsel’s conduct falls within the wide range of reasonable professional assistance.”  Strickland, 466 U.S. at 689.  A determination regarding the effectiveness of counsel is a mixed question of fact and law.  United States v. Wean, 45 M.J. 461, 463 (C.A.A.F. 1997).  Factual findings of the military judge are reviewed under a clearly erroneous standard; ultimate determinations as to whether the representation was ineffective and its prejudicial effect are reviewed de novo.  Id.  As there are no findings of fact by a military judge in this case with respect to the effectiveness of appellant’s counsel, our review here is de novo.
To establish a claim of ineffectiveness, “the defendant must show that counsel’s performance was deficient. This requires showing that counsel made errors so serious that counsel was not functioning as the ‘counsel’ guaranteed the defendant by the Sixth Amendment.”  Strickland, 466 U.S. at 687; see also Williams v. Taylor, 529 U.S. 362, 390 (2000).  In satisfying this burden, the “defendant must show that counsel’s representation fell below an objective standard of reasonableness.”  Strickland, 466 U.S. at 688.  Appellant must establish that the acts identified by him “were outside the wide range of professionally competent assistance.”  Burger v. Kemp, 483 U.S. 776, 795 (1987) (quoting Strickland, 466 U.S. at 690).  That is, counsel’s performance was unreasonable “under prevailing professional norms . . . considering all the circumstances.”  Strickland, 466 U.S. at 688.



“Judicial scrutiny of counsel’s performance must be highly deferential.”  Id. at 689.  “Counsel is strongly presumed” to have given “adequate assistance.”  Id. at 690.  The Strickland Court warned:  “It is all too tempting . . . to second-guess” a lawyer’s performance, and appellate courts should try to “eliminate the distorting effects of hindsight.”  Id. at 689.  Acts or omissions that fall within a broad range of reasonable approaches do not constitute a deficiency.  The Court in Strickland held “strategic choices made after thorough investigation of law and facts relevant to plausible options are virtually unchallengeable.”  Id. at 690.

In addition to demonstrating deficient performance, appellant must also demonstrate that he was prejudiced by showing that the errors complained of were  “so serious as to deprive the defendant of a fair trial, a trial whose result is reliable.”  United States v. Moulton, 47 M.J. 227, 229 (C.A.A.F. 1997) (quoting Strickland, 466 U.S. at 687) (quotation marks omitted).  
In the context of a claim that counsel’s performance was constitutionally deficient with regard to whether or not to plead guilty, an appellant must prove that:  (1) counsel rendered constitutionally deficient performance, and (2) there is a reasonable probability that but for counsel’s deficient performance, appellant would have pled guilty.  Humphress v. United States, 398 F.3d 855, 859 (6th Cir. 2005) (citations omitted).  Cf. United States v. Alves, 53 M.J. 286, 289 (C.A.A.F. 2000) (When challenging the effectiveness of counsel in a guilty plea case, the accused must “show specifically that ‘there is a reasonable probability that, but for counsel’s errors, he would not have pleaded guilty and would have insisted on going to trial.’”) (quoting Hill v. Lockhart, 474 U.S. 52, 59 (1985)).  “A reasonable probability is a probability sufficient to undermine confidence in the outcome.”  Humphress, 398 F.3d at 859 (citing Strickland, 466 U.S. at 694).

To determine whether the presumption of competence is overcome, we employ a three-part analysis, asking—in the context of appellant’s allegation:  (1) are the allegations true, and, if so, is there any reasonable explanation for counsel’s actions; (2) if the allegations are true, did counsel’s performance fall measurably below expected standards; and (3) is there a reasonable probability that, absent the errors, appellant would have pled guilty?  See United States v. Polk, 32 M.J. 150, 153 (C.M.A. 1991).

2. The Affidavits

Appellant’s affidavit alleges that Dr. Deporter told him that he “was not responsible for his actions, because I did not realize that they were wrong when I did them” and that “Dr. Deporter explained that though I knew it was illegal, I had sex with my underaged cousin out of love and that I did not think it was wrong” (emphasis added).  Pointedly, appellant does not allege that MAJ M told him this.  Further, appellant related that MAJ M told him “that it was a long shot, but that if the panel believed Dr. Deporter, it would be a defense, and [appellant] could be acquitted.”  In addition, appellant alleged that MAJ M told him he “would have trouble pleading guilty, if I wanted to put the mitigating evidence of my mental condition at the time, because it would be viewed as a defense and my guilty plea would not be accepted.”   

Appellant’s statements substantially mirror some of those contained in MAJ M’s affidavit as set forth above.  Major M agreed he told appellant that “Dr. Deporter’s opinion provided a basis by which we could argue the defense of lack of mental responsibility applied to his case,” and that “the success of this defense was highly unlikely under the circumstances of his case.”  Major M also agreed that he told appellant that if he plead guilty, evidence that “Dr. Deporter noted his schizotypal traits and impaired logic and reasoning at the time of the offenses . . . [and] that she expressed concerns about his ability to appreciate the wrongfulness of his actions . . . would undoubtedly call his providency to the plea into question.”   

In our view, appellant’s recitation of Dr. Deporter’s statements to him merely reflect a simplistic version of her forensic conclusions reflected in both her contemporaneous written report, included in its entirety in the defense post-trial submission, and her expert testimony at trial that, as a result of his severe mental disease or defects, appellant did not appreciate the wrongfulness of his actions.  The statements reflect the effects of the mental diseases or defects that Dr. Deporter diagnosed appellant as having, and make perfect sense in that vein. 

Even if this were not the case, however, and Dr. Deporter’s statements to appellant were indeed a misstatement of her conclusions as presented at trial and as fully detailed in her psychological report prepared at the time of her examination, appellant has failed to challenge or contradict MAJ M’s affidavit setting forth his numerous discussions with appellant about Dr. Deporter’s conclusions and how they related to the potential defense of lack of mental responsibility.  Appellant’s affidavit pointedly fails to include any recitation of MAJ M’s discussions with him or legal advice to him concerning the substance of Dr. Deporter’s conclusions.  Indeed, appellant’s affidavit sets forth very little of the content of MAJ M’s substantive discussions with him concerning the legal contours of the defense of lack of mental responsibility or MAJ M’s legal advice regarding that defense, with the exception of the potential effect of the evidence if admitted during a guilty plea case, and appellant’s recitation of MAJ M’s advice that the defense was a “long shot.”   

For example, appellant’s statement that MAJ M told him that if the panel “believed Dr. Deporter, it would be a defense” does not relate what MAJ M told appellant about Dr. Deporter’s medical conclusions—what MAJ M told appellant the doctor’s conclusions were, what MAJ M told appellant the doctor’s conclusions meant, or what MAJ M told appellant about how the doctor’s conclusions affected his potential defense.  Appellant does not describe whether or how MAJ M’s explanation was similar to, or different from Dr. Deporter’s.  In sum, appellant does not reveal in his affidavit the substance of MAJ M’s discussions with him concerning Dr. Deporter’s findings.  Major M’s discussions with appellant concerning these points are what is important vis-à-vis his legal advice to appellant and the competence of that legal advice, and appellant’s sparse affidavit does not recount them. 

Accordingly, appellant’s affidavit completely fails to overcome MAJ M’s presumption of competence.  Simply stated, we are unwilling to conclude that appellant has overcome MAJ M’s presumption of competence and established deficient performance by relying on statements to appellant by someone other than MAJ M, particularly where that other party was not an attorney.

However, that does not end our discussion.  The real heart of the defense complaint is that Dr. Deporter’s conclusions, no matter how they were related to appellant or the panel, did not provide him a valid defense.  In the defense view, MAJ M was therefore ineffective because:  (1) Dr. Deporter’s conclusions did not provide a factual or legal basis to argue that appellant lacked mental responsibility, however unlikely the success of such an argument; and (2) Dr. Deporter’s conclusions, if presented during a guilty plea, were not a major inconsistency that would likely call into question the providence of appellant’s plea. In order to analyze whether the defense position establishes that MAJ M provided deficient performance, we must discuss the law on mental responsibility and how MAJ M’s defense of appellant fit into it.   

3. The Law on Mental Responsibility

It is an affirmative defense in a trial by court-martial that, at the time of the commission of the acts constituting the offense, the accused, as a result of a severe mental disease or defect, was unable to appreciate the nature and quality or the wrongfulness of the acts.  Mental disease or defect does not otherwise constitute a defense.  

Article 50a(a), UCMJ.  The accused bears the burden of proving the defense by clear and convincing evidence.  Article 50a(b), UCMJ.


In order to successfully present the defense of lack of mental responsibility, the defense must prove that “the accused, at the time of the offenses:  (1) suffered from a ‘severe mental disease or defect,’ and (2) as a result of that disease, was ‘unable to appreciate the nature and quality or the wrongfulness of the acts.’” Martin III, 56 M.J. at 103.  Proof is required on each element of the defense.  Id. (citations omitted).  The defense presented evidence on both of the required elements, and the government challenged the evidence on both of the required elements.

The crux of the legal issue in appellant’s case was the meaning of the phrase “appreciate . . . the wrongfulness of the acts,” and specifically what role, if any, one’s subjective morality plays in that determination.  The state of the law on this issue, in both military and federal courts is not a model of clarity.  

With regard to subjective morality and mental responsibility, this court has stated:

Whether an accused sincerely believes that his conduct is morally justified is not relevant in establishing the affirmative defense, although it may be relevant as a matter in mitigation during sentencing. . . .[T]estimony
. . .  that appellant’s actions did not violate appellant’s personal moral code, are not relevant to, and do not prove, that he was unable to appreciate the nature and quality or the wrongfulness of his acts.

United States v. Martin, 48 M.J. 820, 825 (Army Ct. Crim. App. 1998) [Martin I], set aside and remanded,
 53 M.J. 221 (C.A.A.F. 2000) (summary disposition), aff’d on remand, 53 M.J. 745 (Army Ct. Crim App. 2000) [Martin II], aff’d, 56 M.J. at 97, [Martin III].  

The pertinent instructions concerning this crucial concept, contained in the Benchbook, and that the trial judge provided the members here, include the following:

If you determine that, at the time of the offenses, the accused was suffering from a severe mental disease or defect, then you must decide whether, as a result of that severe mental disease or defect the accused was unable to appreciate the nature and quality or wrongfulness of his conduct.  If the accused was able to appreciate the nature and quality and the wrongfulness of his conduct, he is criminally responsible, and this is so regardless of whether the accused was then suffering from a severe mental disease or defect, and regardless of whether his own personal moral code was not violated by the commission of the offenses.

Benchbook, para 6-4, note 2 (C1, 5 Sep 03) (emphasis added).
  

The Benchbook instruction diverges from the dicta in the set-aside Martin I.  Martin I states that testimony about one’s personal moral code is not relevant to one’s appreciation of wrongfulness.  In contrast, current law as reflected in the Benchbook instruction states that if one appreciates the nature and quality and wrongfulness of one’s conduct, one’s personal moral code is not relevant.   Two crucial questions remain unanswered by the Benchbook instruction:  first, the instruction does not address whether or how, if one suffers from a severe mental disease or defect, the concept of morality—subjective or objective—plays into “appreciating” the “wrongfulness” of one’s acts; second, the instruction does not address whether or how the concept of morality is distinguished from or comports with one’s understanding of the legal consequences or illegality of one’s acts.  

As to the meaning of the word “appreciate,” our superior court has stated:
The choice of the word “appreciate,” rather than “know” 

. . .  is significant; mere intellectual awareness that conduct is wrongful, when divorced from appreciation or understanding of the moral or legal import of behavior, can have little significance.  

Martin III, 56 M.J. at 107 (citing United States v. Freeman, 357 F.2d 606, 623 (2d Cir. 1966)).  “Stated differently, the word ‘appreciate’ connotes more than mere cognitive knowledge that a fact is true; it includes recognition of meaning and significance.”  Solving the Mystery, at 20-21.
   As MAJ Ball noted, “the broad definition of appreciate is important because it increases the scope of the lack of mental responsibility defense. The phrase ‘legal and moral import’ includes the concept of understanding the consequences of one’s actions.  This is a high cognitive threshold, making it easier to show that an accused lacks mental responsibility.”  Id. at 21.

The Benchbook captures the concept that when one cannot comprehend his crimes, including their consequences, one is lacking in the mens rea required:

[I]f the accused had a delusion of such a nature that [he] was unable to appreciate the nature and quality or wrongfulness of [his] acts, the accused cannot be held criminally responsible for [his] acts, provided such a delusion resulted from a severe mental disease or defect.

Benchbook, para 6-4, Note 2 (1 April 2001).  See Martin III, 56 M.J. at 109. 

As to the meaning of the word “wrongfulness,” our superior court noted that some “federal circuits recognize that a defendant’s delusional belief that his criminal conduct is morally or legally justified may establish an insanity defense under federal law . . . [and t]he jury should be instructed on the distinction between moral and legal wrongfulness . . . only where evidence at trial suggests that this is a meaningful distinction in the case.”  Martin III, 56 M.J. at 109 (citing United States v. Dubray, 854 F.2d 1099, 1101 (8th Cir. 1988)).  See also United States v. Segna, 555 F.2d 226, 232 (9th Cir. 1977).  But see United States v. Danser, 110 F.Supp. 2d 807, 826, n.13 (S.D. Ind. 1999) (questioning Segna’s continued viability because the

opinion predated the current federal insanity statute).
  
Our superior court did not adopt any meaning of “wrongfulness” in Martin III, which remains the leading decision on the defense of lack of mental responsibility in the military.  “Ultimately, the question [of what it means to “appreciate the wrongfulness of one’s acts] remains unanswered, creating a tremendous opportunity for zealous advocacy by the defense counsel.”  Solving the Mystery, at 22. 

We need not resolve these complicated issues in this case and decline to do so.  For purposes of our discussion, these ambiguities frame the context of MAJ M’s strategic and tactical decisions while investigating, preparing, and presenting appellant’s defense.
4. Analysis

In the face of these ambiguities and complexities in the law concerning the defense of lack of mental responsibility, especially as they relate to the central legal issue MAJ M faced—whether, suffering from what an Army psychologist determined was a severe mental disease or defect, appellant appreciated the wrongfulness of his actions—appellant has not established that MAJ M’s performance was deficient.  

First, we have no doubt that MAJ M’s legal research and investigation into the potential defense of lack of mental responsibility did not fall below the wide range of acceptable assistance.  Major M obviously researched the law on this issue, citing MAJ Ball’s then recently published comprehensive law review article to the military judge, who also noted that he found it very helpful.  Further, MAJ M described in his affidavit his belief that Dr. Deporter’s opinion provided a legal basis for a good faith defense of lack of mental responsibility.  Major M formed this belief based on “the expansive meanings of the words ‘appreciate’ and ‘wrongfulness’ which the C.A.A.F. appeared to endorse in [Martin III].”  As MAJ M stated:

With regard to appellant’s “appreciation” of the nature and quality or wrongfulness of his actions, I was guided by the C.A.A.F.’s  apparent adoption of a Federal court opinion that Congress carefully chose the word “appreciate,” as opposed to the word “know” as defined in the M’Naughten case, so as to broaden the inquiry with regard to an accused’s understanding of the nature and quality or wrongfulness of his actions.  I was also guided by the C.A.A.F. comment that “[o]ther federal circuits recognize that a defendant’s delusional belief that his criminal conduct is morally or legally justified may establish an insanity defense” (emphasis in affidavit) in forming my belief that Dr. Deporter’s decision could support the defense.
Second, as appellant acknowledges in both his affidavit and his unsworn testimony at trial, he knew that the defense was a “long shot.”    


Third, MAJ M’s strategy, informed by his legal research, thought, and investigation of the potential defense, obviously also informed his tactical choices at trial as revealed in the record.  Major M engaged in voir dire concerning the potential defense and shaped his opening statement and closing argument around it.  While MAJ M’s opening statement and closing argument could have more articulately and artfully tied appellant’s diagnosed mental problems to his failure to appreciate the wrongfulness of his acts, that is not the standard we must apply.  Major M investigated and presented testimony concerning appellant’s traumatic combat experiences and tragic homecoming, which Dr. Deporter concluded at least partially formed the basis for her diagnoses.  He presented the testimony of Dr. Deporter, a clinical psychologist employed by the Army, as an expert in clinical and forensic psychology, and her opinion that appellant suffered from a severe mental disease or defect and was not mentally responsible for the charged acts.
   Major M engaged in active and proactive motions practice, including seeking and obtaining a revised instruction on the defense of lack of mental responsibility so that it would encompass appellant’s diagnosed mental maladies.  


Fourth, MAJ M continued to forcefully advocate for appellant in his lengthy and detailed post-trial submission, repeating much of the evidence and arguments he made at trial.  He succeeded in convincing the convening authority to grant appellant clemency by reducing his adjudged confinement by six months, even in the absence of a recommendation for clemency from his staff judge advocate. 


Finally, MAJ M also correctly advised appellant of the dangers of presenting evidence of his mental disorders and Dr. Deporter’s conclusions concerning those disorders during a plea inquiry or through evidence in extenuation and mitigation in a guilty plea sentencing case.  In order to present those conclusions, appellant’s evidence would consist, at least in part, of an Army psychologist’s determination that appellant lacked mental responsibility.  


This evidence distinguishes the facts in appellant’s case from those in United States v. Shaw, 64 M.J. 460 (C.A.A.F. 2007) and United States v. Glenn, 66 M.J. 64 (C.A.A.F. 2008).  Unlike the evidence in those cases, the evidence in this case contains “conflicting evaluations of Appellant’s mental responsibility . . . [and] evidence of record that Appellant lacked mental responsibility at the time the offenses were committed.”  United States v. Riddle, 67 M.J. 335, 339 (C.A.A.F. 2009).  Therefore, considering the specific nature of the mental responsibility evidence in this case, MAJ M was not deficient in advising appellant he “would have trouble pleading guilty . . . if [he] wanted to [introduce] the mitigating evidence of [appellant’s] mental condition at the time . . .”  More specifically, if appellant pled guilty, evidence that “Dr. Deporter had noted his schizotypal traits and impaired logic and reasoning at the time of the offenses . . . [and] that she expressed concerns about his ability to appreciate the wrongfulness of his actions . . . would undoubtedly call his providency to the plea into question.”   

Appellant’s mental issues were not tangential to the charged offenses.  Instead, they went directly to appellant’s mental responsibility for the offenses to which he would attempt to plead guilty.  While it is conceivable that appellant could enter a plea without revealing Dr. Deporter’s conclusions, such a course would have countermanded and undermined his expressed desire that the panel members “understand what happened.”
  As appellant admitted, “During the course of my trial I made the choice not to go with a pretrial agreement.  I wanted the truth to be told and my life to be decided by a jury of my piers [sic], the fair way.”

CONCLUSION


Appellant has failed to surmount the high hurdle of his attorney’s presumed competence. 

Granted, the defense strategy was not successful. However, the success of a criminal defense attorney’s trial theory is not the measure of its soundness—if it were, every conviction would have at least one incompetent defense lawyer. Instead, we look at whether counsel made an objectively reasonable choice in strategy from the alternatives available at the time. 

United States v. Simoy, 46 M.J. 592, 605 (A.F. Ct. Crim. App. 1996), aff’d in part and rev’d in part, 50 M.J. 1 (C.A.A.F. 1998) (citing Ingham, 42 M.J. at 218;  See also United States v. Fluellen, 40 M.J. 96 (C.M.A. 1994)).  Examining all the evidence before us, we conclude that MAJ M made an “objectively reasonable choice in strategy.”  Simoy, 46 M.J. at 605.
Major M’s performance was not deficient.  Accordingly, appellant is not entitled to relief, and the findings and approved sentence are AFFIRMED.

Chief Judge TOZZI and Judge JOHNSON concur.
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Clerk of Court

� Appellant’s adjudged sentence included, inter alia, confinement for four years.  The convening authority granted clemency in the form of six months confinement off the adjudged sentence to confinement.





� The military judge instructed the panel to consider the two offenses as one for sentencing.


� The italicized language differs from that contained in Dep’t of Army, Pam. 27-9, Legal Services:  Military Judges’ Benchbook [hereinafter Benchbook], para. 6-4 (15 September 2002).  The military judge referred to a law review article the defense counsel cited in his motion for a modified instruction, and noted “particularly” that he found it “very helpful and illuminating” on the issue.  See MAJ Jeremy Ball, Solving the Mystery of Insanity Law: Zealous Representation of Mentally Ill Servicemembers, Army Law., Dec. 2005 [hereinafter Solving the Mystery].





� The military judge repeated this portion of the instructions concerning the defense of lack of mental responsibility three times in the course of appellant’s trial—prior to the start of the defense case, during his general instructions on findings, which he provided to the members before closing arguments, and then after the government’s rebuttal argument.


� The military judge misstated the correct legal standard, stating that if the accused was “aware of the nature and quality of his acts and the wrongfulness,” he should be found guilty, rather than the correct legal standard, that the accused would be found guilty if he was “able to appreciate the nature and quality and wrongfulness of his conduct.”  Benchbook, para. 6-4, n. 2 (emphasis added).  The judge also directed the members to “refer to the precise language of the law” as set forth in his written instructions, a copy of which he provided to them, and which contain the correct language.  Accordingly, appellant suffered no prejudice as a result of the judge’s misstatement.


� A letter to the convening authority from appellant’s father also made the same point about appellant’s “expressed . . . desire to hear the judgment of a panel of officers he respected regarding his actions.”  After the trial, “[w]hile his lawyer offered that he might have been served better by pleading guilty, [appellant] replied that he benefited by going through the trial because it helped him more fully clarify the wrongfulness of his actions.”


� We are confident we can decide the legal issues in this case without resort to a post-trial evidentiary hearing.  Appellant does not contradict MAJ M’s statements under oath concerning MAJ M’s advice to appellant.  Accordingly, the opposing affidavits do not raise a factual dispute concerning MAJ M’s advice to appellant, which is the material fact at issue.  See United States v. Fagan, 59 M.J. 238, 243 (C.A.A.F. 2004) (“The Ginn framework requires a Dubay hearing only if the opposing affidavits raise a fact dispute that is ‘material’ to the resolution of the 


post-trial claim and the claim cannot be otherwise resolved through the application of the five Ginn factors.”) (citations omitted).  In other words, as explained herein, the affidavits are not “conflicting” on the material facts at issue—MAJ M’s advice to appellant.  Moreover, due to the specific contentions contained in appellant’s affidavit, as also explored herein, even accepting appellant’s representations as true, he is not entitled to any relief.  Ginn, 47 M.J. at 248.


� To “set aside” means to “annul or vacate (a judgment, order, etc.)”  Black’s Law Dictionary 1404 (9th ed. 2009).     





� As noted earlier, the military judge read this instruction to the panel three separate times.  


� As noted earlier, MAJ Ball’s article is the one the military judge referred to in his discussion of the defense request for a modified instruction, stating that he found it “very helpful and illuminating.”  It is also clear that MAJ M relied on the same article, citing it in his motion for the proposed instruction.





� In fact, several federal court decisions have struggled with this difficult concept.  Dubray, which our superior court cited in Martin III, held that a defendant “who because of mental disease or defect is unable to appreciate the moral wrongfulness of his conduct may establish an insanity defense ‘even where the defendant knows that the conduct is illegal.’”  United States v. Ewing, 494 F.3d 607, 617 (7th Cir. 2007), cert. denied, 128 S.Ct. 925 (2008) (discussing Dubray and the distinction between objective and subjective morality) (citing Dubray, 854 F.2d at 1101).  Our superior court did not, however, either accept or reject this view as applicable to military courts-martial in Martin III.  A second federal court found that the word


 “wrongfulness” “could rest at some place on the spectrum that covers three possible definitions.”  Danser, 110 F.Supp.2d at 826.





First, the word may mean legally wrong, or “contrary to law.”  Under this definition, a defendant does not meet his burden  . . .  if he was able to appreciate that his act violated the law. Second, the word may mean “contrary to public morality.”  Under such a meaning, a defendant does not meet his burden  . . . if he was able to appreciate that society morally condemns his acts.  Third, the word may mean “contrary to one’s own conscience.”  Under this entirely subjective approach, the defendant meets his burden  . . . if he proves to the fact finder by clear and convincing evidence that, because of mental disease or defect, he believed that he was morally justified in his conduct even though he may appreciate either that his act is criminal or that it is contrary to public morality.





Id.  “Of course,” the court concluded, “the precise meaning of ‘wrongfulness’ could encompass more than one of these three definitions, and/or lie somewhere in the realm between them.”  Id.  Finally, a third federal court held recently that “‘criminality’ or ‘contrary to law’ is too narrow a definition of wrongfulness, and ‘subjective personal morality is too broad.”  Ewing, 494 F.3d at 620.  Consequently, that court adopted a middle ground definition: “wrongfulness for purposes of the federal insanity defense statute is defined by reference to objective societal or public standards of moral wrongfulness, not the defendant’s subjective personal standards of moral wrongfulness.” Id. at 621.  This view “asked not whether the defendant believed he was justified based on his delusional view of reality, but whether society would judge his actions an appropriate response to his delusions.”  United States v. Polizzi, 545 F.Supp.2d 270, 280 (E.D.N.Y. 2008), vacated on other gds., 564 F.3d 142 (2d Cir. 2009) (quoting Ewing, 494 F.3d at 619-20). 


� The members certainly could have concluded, in contrast to Dr. Barry’s testimony, that Dr. Deporter’s diagnosis that appellant suffered from “schizotypal personality disorder,” constituted a “severe mental disease or defect.”   See United States v. Long, 562 F.3d 325 (5th Cir. 2009) (holding that jurors could conclude that schizotypal personality disorder is a severe mental disease or defect and, consequently, the trial judge erred by failing to provide an instruction on the defense of lack of mental responsibility).


� Further, it is also more than conceivable that a failure to reveal Dr. Deporter’s conclusions during a guilty plea would result in appellate filings concerning that tactical decision and a challenge to the plea based upon those conclusions.  Those filings would undoubtedly take the form of a claim, based on Dr. Deporter’s written report, that appellant “lacked mental responsibility for the offense to which he pled guilty.”  Glenn, 66 M.J. at 66. 
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