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CAIRNS, Senior Judge:


A military judge sitting as a general court-martial convicted the appellant, contrary to his pleas, of use of marijuana and distribution of marijuana, in violation of Article 112a, Uniform Code of Military Justice, 10 U.S.C. § 912a [hereinafter UCMJ].  The convening authority approved the sentence consisting of a bad-conduct discharge, confinement for one year, forfeiture of all pay and allowances, and reduction to Private E1.  


The appellant asserts that the evidence is legally and factually insufficient to support a finding of guilty as to wrongful distribution of marijuana because the appellant’s confession was inadequately corroborated.  We agree.

Facts


The appellant confessed to agents of the Criminal Investigation Command (CID) that on four or five occasions between 22 August 1996 and around the beginning of September 1996, he sold ten-dollar quantities (so-called “dime bags”) of marijuana to Privates (PVTs) Briagas and Proctor.  The appellant stated he bought an ounce of marijuana from a friend in Florida and brought it to his on-post quarters at Fort Campbell, Kentucky.  He made all of the sales from his quarters, except one which he made from his vehicle.  The appellant also stated that his brother-in-law, Mr. Jim Fuller, was present during one sale, but the appellant did not think he (Mr. Fuller) used or sold marijuana.  Further, the appellant said he did not know for sure, but he thought PVT Briagas might have been selling to PVT Edwards, because “he [PVT Edwards] always hangs around with him.”  Finally, the appellant admitted that he smoked marijuana two or three times.  


In an effort to corroborate the appellant’s confession, the government called four CID agents to testify about controlled purchases of marijuana they made from PVT Briagas, and how PVT Briagas’ actions immediately after he distributed marijuana connected the appellant to the criminal venture.  During the early part of September, agents purchased marijuana from PVT Briagas in a Fort Campbell housing area, while other agents simultaneously maintained surveillance of the appellant’s quarters located a few miles away in a different Fort Campbell housing area.  While the controlled buy was being made, agents observed PVT Briagas’ unoccupied vehicle parked in front of the appellant’s quarters on Beers Street.  Immediately after distributing the marijuana, PVT Briagas departed the scene in PVT Proctor’s automobile and drove directly to the appellant’s quarters.  He then entered the quarters.  Throughout the undercover drug operation and surveillance that day, the agents did not observe the appellant at any time.      


On 13 September 1996, agents made a second controlled purchase from PVT Briagas at PVT Edwards’ on-post quarters.  After PVT Briagas sold marijuana to the agents on this occasion, he drove his own vehicle directly to the appellant’s housing area and turned onto Beers Street, at which time the surveillance ended.    


On 2 October 1996, CID agents interviewed the appellant, his wife, PVT Briagas, PVT Proctor, PVT Edwards, and Mr. Fuller.  All six were separated while in custody so they could not coordinate their stories.  After the appellant rendered his confession, he consented to a search of his quarters and vehicle.  No marijuana was discovered.


During the defense case-in-chief, the military judge properly admitted two out-of-court statements made by Mr. Fuller:  (1) the transcript of Mr. Fuller’s telephonic Article 32(b), UCMJ, testimony made on 13 March 1997; and (2) Mr. Fuller’s sworn statement made on 2 October 1996 to CID.  In his CID statement, Mr. Fuller said that he came to Fort Campbell from his home in Florida in early September 1996, in the company of his sister, who is married to the appellant.  Although he did not initially know of any illegal drugs, he became aware that his sister brought marijuana from Florida when he observed it being smoked and saw a bag containing about an ounce of marijuana in the appellant’s quarters.  Mr. Fuller admitted that he smoked marijuana with the appellant, PVT Briagas, and PVT Proctor about three times.  He denied seeing the appellant or the appellant’s wife distribute marijuana, and he stated that PVT Proctor supplied the marijuana that they all used together.


In his telephonic testimony during the Article 32(b), UCMJ, investigation, Mr. Fuller claimed that he brought the marijuana from Florida, that neither his sister nor appellant knew about it, and that he did not smoke marijuana with the appellant.  Mr. Fuller further testified that he “fronted” marijuana to PVT Briagas, who later paid Mr. Fuller for the marijuana at the appellant’s quarters after he had sold the marijuana to others.  Mr. Fuller said his first statement was false.  In an attempt to explain why he lied to CID, he testified that he knew his sister was covering for him, so he went along with it.  He assumed his sister knew what she was doing and could better avoid trouble for on-post drug activity than he could.  Mr. Fuller claimed that he decided to confess the truth about his culpability when he learned that the appellant was taking the blame for him.          

Law


Military Rule of Evidence 304(g) provides in pertinent part:

An admission or a confession of the accused may be considered as evidence against the accused on the question of guilt or innocence only if independent evidence, either direct or circumstantial, has been introduced that corroborates the essential facts admitted to justify sufficiently an inference of their truth. . . . If the independent evidence raises an inference of the truth of some but not all of the essential facts admitted, then the confession or admission may be considered as evidence against the accused only with respect to those essential facts stated in the confession or admission that are corroborated by the independent evidence. . . .


(1) Quantum of evidence needed.  The independent evidence necessary to establish corroboration need not be sufficient of itself to establish beyond a reasonable doubt the truth of facts stated in the admission or confession.  The independent evidence need raise only an inference of the truth of the essential facts admitted.  The amount and type of evidence introduced as corroboration is a factor to be considered by the trier of fact in determining the weight, if any, to be given to the admission or confession.

The purpose of the rule requiring corroboration of confessions by independent evidence is to establish the trustworthiness or reliability of the confession so as to prevent convictions based on false confessions.  See United States v. Yeoman, 25 M.J. 1, 4 (C.M.A. 1987).  By its own terms, the rule requires that the independent evidence merely raise an inference of the truth of the essential facts admitted.  Hence, the corroborative evidence need not prove the charged offense beyond a reasonable doubt, “as long as there is substantial independent evidence that the offense has been committed, and the evidence as a whole proves beyond a reasonable doubt that the defendant is guilty.”  Smith v. United States, 348 U.S. 147, 156 (1954); see also United States v. Melvin, 26 M.J. 145, 146 (C.M.A. 1988).  Moreover, the required independent evidence does not have to corroborate every element of the confessed offense or even the corpus delicti of the offense.  See Opper v. United States, 348 U.S. 84, 93 (1954); United States v. Cottrill, 45 M.J. 485, 489 (1997); United States v. Maio, 34 M.J. 215, 218 (C.M.A. 1992); see also Melvin, 26 M.J. at 146.  Therefore, the quantum of evidence required has been described as “not great,” and even “very slight.”  Melvin, 26 M.J. at 146; see also Yeoman, 25 M.J. at 4. 

Discussion


In his confession, the appellant admitted the following essential facts:  first, that he possessed marijuana (which he transported from Florida to Fort Campbell); and second, that he sold small quantities from this cache of marijuana to PVT Briagas and PVT Procter on four to five occasions from 22 August 1996 to around the beginning of September 1996.*  The government offered the following evidence at trial to corroborate the appellant’s confession.  First, PVT Briagas sold marijuana on 13 September 1996 and about one week prior to that date.  Second, immediately after selling marijuana the first time, PVT Briagas drove PVT Proctor’s automobile to the appellant’s quarters, where his own car was parked, and entered the quarters.  The evidence does not show whether the appellant was home at the time.  Third, after PVT Briagas sold marijuana the second time, he drove to the street on which the appellant lived.


The proffered corroborative evidence establishes that PVT Briagas possessed and distributed marijuana at or near the time that the appellant admittedly sold marijuana to PVT Briagas.  The evidence also establishes that after PVT Briagas sold marijuana the first time, he immediately went to the appellant’s quarters, where his own car was parked, and entered the quarters; and that on the second occasion, PVT Briagas drove to the street on which the appellant lived.  Such evidence of PVT Briagas’ actions following his distributions of marijuana, while certainly suspicious, proves nothing more than a tenuous and uncertain connection between those transactions and the appellant.  

Although this corroboration evidence does not relate directly to the appellant’s admitted criminal conduct, the law only requires that it either directly or circumstantially justify sufficiently an inference of the truth of the appellant’s confession.  We decline to infer that the appellant’s confession to wrongful distribution of marijuana was truthful based solely on suspicion of a possible connection between the appellant and PVT Briagas’ distributions of the same substance.  At best, the evidence proves that one of the individuals to whom the appellant confessed distributing marijuana was himself guilty of distributing marijuana; and, further, that after the individual committed the crime, he attempted to make contact with either the appellant or those within the appellant’s quarters.  While the adage that “birds of a feather flock together” may hold true under certain circumstances, we doubt the law would applaud our adoption of such reasoning in analyzing whether the evidence sufficiently establishes an inference of the truth of a confession.  Consequently, we hold that the independent evidence was insufficient to corroborate the appellant’s confession that he distributed marijuana to PVT Briagas and PVT Proctor.  Accordingly, we conclude that the evidence was legally and factually insufficient to support the finding of guilty of the distribution specification.  See Jackson v. Virginia, 443 U.S. 307 (1979); United States v. Turner, 25 M.J. 324 (C.M.A. 1987).

We have considered the matters raised personally by the appellant pursuant to United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982), and find that they warrant no relief.


The finding of guilty of Specification 1 of the Charge is set aside and Specification 1 of the Charge is dismissed.  The remaining findings of guilty are affirmed.  The sentence is set aside.  The same or a different convening authority 

may order a rehearing on the sentence.  If the convening authority determines that a rehearing on the sentence is impracticable, he may approve a sentence of no punishment.   


Judge BROWN and Judge VOWELL concur.







FOR THE COURT:







JOSEPH A. NEURAUTER







Clerk of Court

* We find Mr. Fuller’s Article 32, UCMJ, testimony, in which he confessed to being the source of marijuana for PVT Briagas and PVT Proctor and denied ever having smoked marijuana with the appellant, to be patently incredible.  This testimony directly contradicts his earlier sworn statement to CID.  Mr. Fuller’s attempt to explain his earlier CID statement as fabrication does not pass the “straight-face” test.  He claimed that at the time he made the CID statement, he knew his sister was taking the blame for his involvement with the marijuana, so he went along with it.  The evidence leaves little doubt that he could not have known at the time of his CID statement what his sister or any of the other suspects had told the authorities.  Mr. Fuller also claimed he decided to come forward with the truth of his criminal acts when he learned that the appellant was taking the blame.  We reject this explanation as unbelievable in view of his willingness to allow his own sister to assume the blame in the first place.
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