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MEMORANDUM OPINION

-----------------------------------------
Per Curiam:


A military judge sitting as a special court-martial found the appellant guilty, pursuant to his pleas, of sixteen specifications of larceny, in violation of Article 121, Uniform Code of Military Justice, 10 U.S.C. § 921 [hereinafter UCMJ].  The convening authority approved the adjudged sentence to a bad-conduct discharge, confinement for two months, forfeiture of $600.00 pay per month for two months, and reduction to Private E1.  This case is before the court for automatic review pursuant to Article 66, UCMJ.


The appellant submitted his case to the court on its merits.  We note, however, that the staff judge advocate’s recommendation omits one of the two larcenies of which the appellant was found guilty in Specifications 3 and 4, overstates the amount of the larceny in Specifications 8 and 9, and understates the amount in Specification 10.  Absent contrary evidence, when the convening authority did not expressly address findings in his action, he approved only those findings of guilty reported in the staff judge advocate’s recommendation.  United States v. Diaz, 40 M.J. 335 (C.M.A. 1994); United States v. Christensen, 45 M.J. 617 (Army Ct. Crim. App. 1997).  There is no evidence in the record or before this court to indicate that the convening authority was specifically aware of the complete findings of guilty to Specifications 3, 4, and 10 at the time of his action.  We find that the convening authority neither approved nor disapproved the correct findings as to these specifications.


This court has two options to resolve the errors.  We could declare the unreported amounts incorrect in law and dismiss those portions of the specifications, and declare the overreported amounts in Specifications 8 and 9 a nullity and affirm only the amounts of which the appellant was found guilty.  Given the numerous mistakes in the staff judge advocate’s recommendation, the action,
 and the promulgating order,
 we elect the other option, i.e., to return this case to the convening authority under Rule for Courts-Martial 1107(g) for a new recommendation and action.


The convening authority’s action, dated 23 November 1998, is set aside.  The record of trial is returned to The Judge Advocate General for a new staff judge advocate recommendation and a new action by the same or a different convening authority.







FOR THE COURT:







JOSEPH A. NEURAUTER







Clerk of Court

� Neither the action nor the promulgating order shows the appellant’s name in the form it appears in his personnel records, Milton E. Wyatt II.





� As appellate defense counsel noted, the charge should be “The Charge,” not “Charge I,” and the year in Specifications 13, 14, and 15 should be “1998,” not “1997.”  These discrepancies should be resolved prior to the new action by the convening authority.
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