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MEMORANDUM OPINION
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NOVAK, Judge:


Pursuant to his pleas, the appellant was found guilty by a military judge sitting as a general court-martial of maltreatment, larceny (three specifications), and wrongful use of an identification card, in violation of Articles 93, 121, and 134 of the Uniform Code of Military Justice, 10 U.S.C. §§ 893, 921, and 934 (1988) [hereinafter UCMJ].  The convening authority approved the adjudged sentence of confinement for two years, forfeiture of all pay and allowances, and reduction to Private E1.  Thereafter, the court-martial convening authority at the Fort Knox Regional Confinement Facility remitted seven months of appellant’s sentence to confinement.


This case is before the court for automatic review pursuant to Article 66, UCMJ.  We have considered the record of trial, the assignments of error, the government’s replies, and oral arguments.  In his first assignment of error, the appellant challenges the providence of his guilty plea to maltreatment, claiming that his conduct was not “cruelty and maltreatment” as envisioned by Article 93, UCMJ. In his second assigned error, he asserts that his conviction of both maltreatment and larceny for the same conduct constitutes an unreasonable multiplication of charges. During oral argument, appellant alternatively claimed as to the first error that the maltreatment charge fails to state an offense because the necessary abuse of authority or position is not alleged.  We disagree and affirm.

FACTS


The appellant, by virtue of his position as the noncommissioned officer-in-charge of the maintenance section of a maintenance company, had in his quarters a unit personnel roster containing the names, ranks, social security numbers, dates of birth, and other personal data of soldiers in his unit.  Also in his quarters was an old military identification card that appellant had mislaid, replaced with a new card, and later found; instead of returning the unauthorized excess identification card to military authorities, the appellant had placed it in a jewelry box.  Mr. Wendell Knight, the appellant’s brother, visited him and, true to Wendell’s history of obtaining credit under false pretenses, he used the excess identification card and the personnel roster to create a false identification card that contained the appellant’s picture and the personal information of one of appellant’s subordinates.  Wendell selected the subordinate, a recently promoted sergeant first class section chief, to capitalize on what he correctly assumed was a carefully amassed history of good credit.  He then used the card and other personal data to open charge accounts in the victim’s name at three stores in Savannah, Georgia.

At Wendell’s request, and facing considerable personal financial straits, the appellant then used the identification card and charge accounts at the three stores from 1 to 10 March 1996 to purchase numerous items of a total value of over $3,200.00.  He knew his use of the charge accounts would create debts in his subordinate’s name that the appellant did not intend to pay.  The appellant also knew that the stores would demand payment from the victim, and that resolving the debts would cause the victim public embarrassment.  In fact, the victim underwent considerable embarrassment and expended great efforts in clearing his name and his debts.  He discovered appellant’s identity only later as the criminal investigation unfolded.

Appellant pleaded guilty at trial to maltreating the victim in this case “by unlawfully creating debts in [Sergeant First Class (SFC) F’s] name without his consent and then failing to pay said debts, thereby causing [SFC F] public embarrassment.”  Appellant does not contest that SFC F was subject to his orders.

DISCUSSION


Looking first at the appellant’s assertion that his plea to maltreatment was improvident because his conduct did not constitute maltreatment, we note that he entered an unconditional plea to the charge and specification.  It is not our function “to second-guess the correctness of appellant’s tactical decision to plead guilty to this charge.”  United States v. Norvell, 26 M.J. 477, 479 (C.M.A. 1988).  Because the appellant chose not to present evidence to litigate the issue of guilt, we limit ourselves to examining the pleadings on their face and determining whether sufficient facts were plead that could reasonably be found to constitute maltreatment.  Id. at 480.  All that is required for a factual basis for his plea is that “the accuse (sic) . . . be convinced of, and able to describe all the facts necessary to establish guilt.”  MANUAL FOR COURTS-MARTIAL, UNITED STATES (1995 ed.), Rule for Courts-Martial 910(e) discussion [hereinafter MCM and R.C.M.].

The elements of the offense of maltreatment are:  (1) That a certain person was subject to the orders of the accused; and (2) That the accused was cruel toward, or oppressed, or maltreated that person.  MCM, Part IV, para. 17b.  The military judge correctly read these elements and their definitions to the appellant.  Dep’t of Army, Pam. 27-9, Military Judges’ Benchbook, para. 3-17-1 (30 Sep. 1996).  The appellant then admitted that the victim was subject to his orders, and that he maltreated the victim by incurring fraudulent debts in the victim’s name and by inflicting mental pain and suffering from public embarrassment.

We find appellant’s plea to be provident.  We do not hold, as the government urged us in oral argument, that every superior’s crime against a subordinate is also maltreatment of that subordinate.  We hold only that this appellant acknowledged that he understood the elements of maltreatment; that he admitted he was guilty of those elements; and that he established a factual basis for his plea.  There is no substantial basis in law or fact for rejecting his plea of guilty.  United States v. Prater, 32 M.J. 433, 436 (C.M.A. 1991).

Turning to the appellant’s alternate claim, we note that failure of a specification to state an offense is a “fundamental defect which can be raised at any time.”  United States v. Watkins, 21 M.J. 208, 209 (C.M.A. 1986)(citing R.C.M. 907(b)(1)(B)).  The standard for resolving a claim that a specification is defective is whether the specification alleges “every element of the charged offense expressly or by necessary implication.”  R.C.M. 307(c)(3).  “This is a three-prong[ed] test requiring (1) the essential elements of the offense, (2) notice of the charge, and (3) protection against double jeopardy.”  United States v. Dear, 40 M.J. 196, 197 (C.M.A. 1994).  When an appellant pleads guilty to an offense at his court-martial and challenges the specification for the first time on appeal, however, the 

specification is viewed with maximum liberality.  United States v. Bryant, 30 M.J. 72, 73 (C.M.A. 1990).  This liberality requires an inquiry whether the specification is “so defective that it ‘cannot within reason be construed to charge a crime.’”  United States v. Brecheen, 27 M.J. 67, 68 (C.M.A. 1988)(citing Watkins, supra at 210).

The elements of the offense of maltreatment were set out above.  The appellant claims that the second element, that the accused was cruel toward, or oppressed, or maltreated a subordinate, requires, and has always required, that the offense involve an abuse of power or the exercise of authority over the victim.  We disagree.


Article 93, UCMJ, consists of but one sentence:  “Any person subject to this chapter who is guilty of cruelty toward, or oppression or maltreatment of, any person subject to his orders shall be punished as a court-martial may direct.”  Congress could have added additional requirements that maltreatment must also constitute “an abuse of authority or the exercise of power over the victim,” as appellant alleges, but Congress chose not to do so.


Prior case law also supports this analysis.  Maltreatment occurs “when the treatment, viewed objectively, results in physical or mental pain or suffering and is abusive or otherwise unwarranted, unjustified and unnecessary for any lawful purpose.”  United States v. Rutko, 36 M.J. 798, 801 (A.C.M.R. 1993)(citing United States v. Hanson, 30 M.J. 1198, 1201 (A.F.C.M.R. 1990), aff’d, 32 M.J. 309 (C.M.A. 1991))(emphasis added).

Finally, even if abuse of authority were required, this appellant would be entitled to no relief.  In this case, appellant was entrusted with private, personal information concerning soldiers under his authority, with the implicit understanding that he would use that information, if needed, in the performance of his official duties.  Appellant abused the authority given him by using that information, as developed by his brother, to incur fraudulent credit purchases in SFC F’s name, knowing that such action would cause SFC F financial difficulties and public embarrassment.

Construing the specification in this guilty plea case with maximum liberality under Bryant, we find that the maltreatment specification satisfies the three-pronged Dear test and does state an offense.

Appellant’s remaining assignment of error, the supplemental assignment of error,* and the remaining assertions of error raised personally by the appellant pursuant to United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982), are without merit.

The findings of guilty and the sentence are affirmed.


Senior Judge TOOMEY and Judge CARTER concur.







FOR THE COURT:







MARY B. DENNIS







Deputy Clerk of Court

* The appellant asserts that application of Article 57(a)(1), UCMJ, to his case violates the ex post facto clause of the U.S. Constitution.  United States v. Gorski, 47 M.J. 370 (1997).  The consequences of Article 57(a)(1), UCMJ, are administrative in nature and a request for remedy should be addressed to the Defense Finance and Accounting Service in accordance with their recently established resolution guidelines.
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