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MEMORANDUM OPINION
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CLEVENGER, Judge:

A military judge sitting as a general court-martial convicted appellant, pursuant to her pleas, of making a false official statement, obtaining services by false pretenses (four specifications), and uttering worthless checks by dishonorably failing to maintain sufficient funds in the account upon which the checks were drawn (two specifications) in violation of Articles 107 and 134, Uniform Code of Military Justice, 10 U.S.C. §§ 907 and 934 [hereinafter UCMJ].  Contrary to appellant’s pleas, the military judge convicted her of larceny,
 forgery, and dishonorably failing to pay a debt in violation of Articles 121, 123, and 134, UCMJ.  The military judge sentenced appellant to a dishonorable discharge, confinement for sixty days, reduction to Private E1, and a fine of $3,000.00.  The sentence also required appellant to serve an additional ninety days of confinement if she did not pay the fine.  The convening authority approved only so much of the adjudged sentence as provided for a bad-conduct discharge, confinement for sixty days, and a fine of $2,500.00.  The case is before us for review pursuant to Article 66, UCMJ.

Appellant assigns multiple errors as a consequence of this poorly tried court-martial and three issues merit relief.

FACTUAL SUFFICIENY OF DISHONORABLY
FAILING TO PAY A DEBT

Appellant plead not guilty to Specification 2 of Additional Charge II which alleged that she dishonorably failed to pay a debt to a rental car company.  On 2 December 1999, appellant used a credit card to rent a car.  She asked the rental car company to “run the credit card on the 11th of every month because that’s when the bills . . . get paid.”  The rental car company agreed to appellant’s request but soon thereafter the company experienced problems receiving payment from appellant’s credit card.  Representatives from the rental car company attempted to contact appellant to resolve the situation but were unsuccessful.  On 17 February 2000, the rental car company repossessed the car from appellant.  On 21 February 2000, appellant presented a third party check to the rental car company as payment for her debt.  An employee at the car company accepted the check, gave appellant a receipt, and appellant left the establishment.  Later, the manager of the rental car company informed the employee who had allowed appellant to pay with the check that the check could not be accepted because it was a third party check.  The exact timing and circumstances of that rejection process and how, if at all, appellant was notified of the still pending debt are unclear.  There is no evidence that the third party check in question would not have been honored upon presentment.  
Under these circumstances we cannot find, beyond a reasonable doubt, that appellant’s failure to pay the debt was dishonorable.  To be dishonorable “[t]he failure to pay must be characterized by deceit, evasion, false promises, or other distinctly culpable circumstances indicating a deliberate nonpayment or grossly indifferent attitude toward one’s just obligations.”  Manual for Courts-Martial, United States (2000 ed.), Part IV, para. 71c.  Here, the tendering of the check, even though a third party check, defeats the allegation of dishonor, especially considering that the check was initially accepted but apparently never tested for genuineness.  UCMJ art. 66(c); United States v. Washington, 57 M.J. 394, 399 (C.A.A.F. 2002).  We will order relief in our decretal paragraph below.

FACTUAL SUFFICIENCY OF FORGERY

Appellant plead not guilty to Specification 1 of Additional Charge I which alleged that she forged the signature “Bobby Good” as the maker on a certain check (Prosecution Exhibit 2).  The government called a handwriting expert from the United States Army Criminal Investigation Laboratory who testified that he had examined the original document in question.  The expert said that he compared the writing on the check to known standards and exemplars in appellant’s handwriting and he “concluded that [appellant] had written the questioned entries which appear on Prosecution Exhibit Number 2 with the exception of the maker’s signature.”  The prosecutor later got the expert to say that there are “some subtle similarities” between appellant’s handwriting and the maker’s signature on Prosecution Exhibit 2, but the expert drew no further conclusion about who had made the signature “Bobby Good.”

To prove the allegation “that the said accused signed Bobby Good’s name on the said check” the prosecutor argued:  (1) that since appellant had written other things on the check in question, she probably also wrote the signature of the maker; (2) that appellant’s handwriting had “varying similarities” to the maker’s signature on the check; and, (3) that appellant had lied about the source of the check at the time she uttered it.  Regardless of appellant’s intent to defraud, the evidence does not convince us beyond a reasonable doubt that appellant falsely made the signature in question.  UCMJ art. 66(c); United States v. Washington, 57 M.J. 394, 399 (C.A.A.F. 2002).  We will order relief in our decretal paragraph below.  

FACTUAL SUFFICIENCY OF LARCENY

In the Specification of Charge III, the government alleged that appellant stole over $1,500.00, the property of an entity known as Bank of America Government Credit Card Services.
  Appellant plead guilty to a wrongful appropriation and the government, in its case-in-chief, attempted to prove up the greater intent to permanently deprive.  The military judge found appellant guilty of the greater offense of larceny.  However, in closing argument, the only evidence the prosecutor espoused to prove the necessary intent for larceny was that appellant tendered four checks to the credit card company drawn on a closed credit union checking (more accurately “share draft”) account, a fact which had been established by appellant’s guilty plea to Specification 5 of Charge IV.
There was a great deal of testimony and contention over whether or not appellant knew that her share draft account was closed.  But there is no gainsaying that at all relevant times appellant had an open, active, credit union savings account with regular direct deposit of her military pay into that account, the occasional deposit of other funds into that account, and regular ATM withdrawals from that account.  Furthermore, according to the evidence, appellant’s checks, drawn on the closed account, were never presented to the credit union.  Rather, the credit union contracted a clearing house service that, having been notified of the status of appellant’s checking account by the credit union, merely stamped “Account Closed” on the checks and returned them to the financial institution that had submitted them for payment.  There was also testimony about the informal, customer-friendly, small town type of service the credit union tried to deliver to its members.  Even assuming appellant knew that her share draft account was closed, what’s to say that the credit union would not have honored the checks and held or applied appellant’s other funds.  The bottom line is that the inference of an intent to permanently deprive is not proven beyond a reasonable doubt.  UCMJ art. 66(c); United States v. Washington, 57 M.J. 394, 399 (C.A.A.F. 2002).  We will order relief in our decretal paragraph below.

Notwithstanding the unnecessarily conclusory and disjointed factual inquiry by the judge into the providence of appellant’s pleas of guilty, the record, considered as a whole, and along with the stipulation of fact, adequately supports the other findings of guilty pursuant to appellant’s pleas.  United States v. Prater, 32 M.J. 433 (C.M.A. 1991).  We have reviewed the other matters personally raised by appellant under United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982), and find them to be without merit.

DECISION

The findings of guilty of Specification 1 of Additional Charge I and Specification 2 of Additional Charge II are set aside and Specification 1 of Additional Charge I and Specification 2 of Additional Charge II are dismissed.  Only so much of the finding of guilty of The Specification of Charge III as provides for a finding of guilty as to the lesser included offense of wrongful appropriation is affirmed.  All the remaining findings of guilty are affirmed. Reassessing the sentence on the basis of the errors noted, the entire record, and the principles in United States v. Sales, 22 M.J. 305 (C.M.A. 1986), this court affirms only so much of the sentence as provides for a bad-conduct discharge, confinement for thirty days, and a fine of $1,500.00.  All rights, privileges, and property, including pay and allowances forfeited pursuant to Article 58b, UCMJ, of which appellant has been deprived by virtue of that portion of her sentence set aside by this decision, are hereby ordered restored.  See UCMJ arts. 58b(c) and 75(a).


Senior Judge CHAPMAN and Judge STOCKEL concur.






FOR THE COURT:







MALCOLM H. SQUIRES, JR.







Clerk of Court

� Appellant plead guilty to wrongful appropriation as a lesser included offense, but the military judge found her guilty of larceny.  The only issue was whether the nature of appellant’s intent to deprive was permanent or temporary. 





� Two of appellant’s meritless assignments of error address the fact that the stipulation of fact said the property, which was obtained by cash withdrawals using a Bank of America credit card issued to appellant to be used only for official government travel purposes, belonged to the United States Government.  During the providence inquiry concerning appellant’s plea of guilty to the lesser included offense of wrongful appropriation, appellant admitted that the same property belonged to both the United States Government and to the Bank of America Government Credit Card Services.  This is not a substantial matter inconsistent with appellant’s guilty plea.  More than a single entity may have an ownership interest in property and, in any case, either or both entities had a greater right to possession than appellant did at the time of the taking.  The government brief properly cites, inter alia, United States v. Meadow, 14 M.J. 1002, 1007 (A.C.M.R. 1982), as sufficient authority for this well-settled proposition.  The better practice would have been for the military judge to have resolved the obvious inconsistency on the record but, failing that, there was no prejudicial error.  UCMJ art. 59(a).





� We note that the staff judge advocate’s (SJA) post-trial recommendation erroneously stated that appellant had not been subjected to any pretrial restraint.  The record is in fact replete with documents, references, and litigation on her actual pretrial restraint for over 150 days.  Given that the military judge fully considered the facts in imposing the sentence and that the convening authority, when considering appellant’s clemency request, approved a less severe form of punitive discharge we find, on a plain error analysis, no prejudice to appellant as a consequence of the SJA’s error.  United States v. Scalo, 59 M.J. 646 (Army Ct. Crim. App. 2003).
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