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MEMORANDUM OPINION ON FURTHER REVIEW

---------------------------------------------------------------
KAPLAN, Judge:


The appellant was convicted in October 1995, contrary to her pleas, by a general court-martial panel composed of officer and enlisted members, of conspiracy to wrongfully distribute marijuana and of wrongful possession of marijuana with the aggravating factor of intent to distribute the same, in violation of Articles 81 and 112a, Uniform Code of Military Justice, 10 U.S.C. §§ 881 and 912a [hereinafter UCMJ].  The court-martial panel adjudged a sentence which included a dishonorable discharge, confinement for ten years, forfeiture of all pay and allowances, and reduction to Private E1.  In the exercise of clemency, the convening authority suspended the adjudged confinement in excess of eight years, for a period of eight years, and otherwise approved the sentence.

This case is before the court for automatic review pursuant to Article 66, UCMJ.  We have considered the record of trial, the appellant’s numerous assignments of error, the government’s reply thereto, and the oral arguments of counsel.  After exhaustively reviewing and re-reviewing this record of trial and considering all issues, we find no error materially prejudicial to the appellant’s substantial rights.  See UCMJ, art. 59(a).    

HISTORY OF THE APPEAL

This Article 66, UCMJ, appeal originally came before the court in 1997.  Following oral argument presented on 11 December 1997, we returned the record of trial to The Judge Advocate General for further proceedings pursuant to United States v. DuBay, 17 U.S.C.M.A. 147, 37 C.M.R. 411 (1967), to address the contention that the civilian defense counsel who represented appellant at her court-martial had an actual conflict of interest resulting from multiple representation of appellant and a co-accused, Sergeant (SGT) Edel Larson.  An evidentiary hearing was necessary because we could not resolve the issues on the basis of conflicting affidavits submitted by the parties.  United States v. Ginn, 47 M.J. 236 (1997).  

The evidentiary hearing on the defense counsel’s alleged conflict of interest issue was conducted by a military judge at Fort Leavenworth, Kansas, on 18-19 June 1998.  After much delay, the transcript of the DuBay hearing was prepared, appellate counsel filed supplemental pleadings, and a second oral argument was presented to this court on 29 September 1999.  The case is now ripe for decision.

FACTS


The evidence of record establishes beyond reasonable doubt that on 11 March 1995 the appellant and SGT Larson were returning to Fort Hood, Texas, after visiting SGT Larson’s family in El Paso, Texas.  The appellant was the owner and driver of the Chevrolet automobile in which she and SGT Larson were traveling.  The vehicle was stopped at a United States Border Patrol checkpoint located on Interstate Highway 10 near Sierra Blanca, Texas, for the purpose of a routine citizenship check.
   

Based on various suspicious circumstances (e.g., heavy odor of air freshener and thick cigarette smoke in the automobile, and the appellant’s nervousness and reluctance to make eye contact with the government agent), the Border Patrol agent directed the appellant’s automobile to a secondary checkpoint.  At this checkpoint, a drug detection dog was brought to the vicinity of the appellant’s vehicle.  After the appellant acquiesced in a request to open the vehicle’s trunk, the dog alerted on the contents of the trunk.  A subsequent search revealed twenty-one packages of marijuana, with a total weight of 122 pounds, in the trunk.  In the back seat of the automobile, a bag was discovered containing over $2,000.00 in United States currency and a pill container with appellant’s name on it.  

The appellant and SGT Larson were both apprehended, charged with offenses under the UCMJ, and tried separately by general courts-martial.  Sergeant Larson was tried first and was acquitted of charges substantially identical to those that comprise the subject of this appeal.
  She, as well as the appellant, was represented at her court-martial by Mr. Donald Blackman, a civilian attorney licensed to practice law in the State of Texas.

DISCUSSION


We have determined that some, but not all, of the appellant’s numerous assignments of error merit brief discussion.  In Assignments of Error I and II, the appellant challenges the legality of the search of her automobile, and the seizure of the 122 pounds of marijuana and the money found therein.  In Assignments of Error IV through VII and in Supplemental Assignments of Error I through IV, she asserts generally that her civilian defense counsel had an actual conflict of interest, that she did not knowingly waive this conflict, and, therefore, that she was provided ineffective assistance of counsel.
  

We have determined, considering the totality of the circumstances, that the search of appellant’s automobile was lawful under several different legal theories.  First, the search is legally sustainable as based on the probable cause provided by the circumstances surrounding the appellant’s encounter with the Border Patrol agent.  See Illinois v. Gates, 462 U.S. 213 (1983); United States v. Medina, 543 F.2d 553 (5th Cir. 1976); United States v. Reyna, 546 F.2d 103 (5th Cir. 1977); United States v. Patterson, 65 F.3d 68 (7th Cir. 1995); cf. California v. Acevedo, 500 U.S. 565 (1991).  It was also a border search not requiring probable cause.  See Military Rule of Evidence 314(b); cf. United States v. Montoya de Hernandez, 473 U.S. 531 (1984)(dicta); United States v. McCullough, 14 M.J. 409 (C.M.A. 1983).  Finally, the evidence would inevitably have been discovered because the highly reliable drug detection dog, Nora, would have alerted whether or not the automobile trunk was open and would have provided probable cause to support a search of the entire automobile.  See Nix v. Williams, 467 U.S. 431 (1984); but cf. United States v. Kaliski, 37 M.J. 105 (C.M.A. 1993).  Because the record fully supports the legality of the search under each of these theories, we find further analysis unnecessary.

We have reviewed the findings of fact and conclusions of law of the military judge who conducted the DuBay hearing, and agree that Mr. Blackman provided effective assistance of counsel to the appellant.  We reach this holding after concluding, as did the military judge, that there was no actual conflict of interest resulting from Mr. Blackman’s representation of both the appellant and SGT Larson.  The DuBay findings of fact establish that there is no difference between the appellant’s version of the facts and SGT Larson’s.  Both claimed to have no knowledge of the marijuana in the automobile trunk, and both theorized that the contraband found in the trunk was placed there by members of SGT Larson’s family without any participation by, or knowledge of, the appellant or SGT Larson.  Moreover, SGT Larson did not testify in her own court-martial; therefore, there could be no concern that inconsistencies in her testimony might subject her to a possible perjury charge.  Mr. Blackman’s explanation for not calling SGT Larson as a witness in the appellant’s trial was that it was a tactical decision.  This explanation is reasonable and credible.  Furthermore, we are unpersuaded that there was an actual conflict of interest based on appellant’s assertion that Mr. Blackman made his decision not to call SGT Larson as a witness based on the government’s refusal to grant testimonial immunity to SGT Larson.  This argument fails because there was no need for a grant of immunity.  The findings of fact establish that SGT Larson had been acquitted in a trial by court-martial but was still subject to trial for the same offenses by the State of Texas.  It is highly incredible that, if she had testified, she would have presented incriminating, as opposed to exculpatory, testimony concerning herself.  An experienced trial attorney such as Mr. Blackman undoubtedly would have understood these circumstances.  We also reject any assertion that the appellant’s military defense counsel was ineffective.  The military counsel performed commendably given the constraints placed upon her participation in the defense by the appellant and Mr. Blackman, the appellant’s designated lead counsel.  Consequently, we are satisfied that the appellant was not denied effective assistance of counsel.  See Strickland v. Washington, 466 U.S. 668 (1984).


As we have found no actual conflict of interest, there was no necessity for a knowing waiver by the appellant of any such conflict.  However, even if there had existed a conflict of interest, we cannot overlook the fact that three different military judges discussed with the appellant, on the record, the potential problems with multiple representation of co-accused.  In all three instances, the appellant stated that she understood the potential for a conflict of interest and yet desired to be represented by the same civilian attorney who was representing SGT Larson.  She chose her attorney and waived any potential conflict.  She must now live with her decision.


Appellant’s remaining assignments of error do not merit any discussion or any relief.

DECISION


Accordingly, the findings of guilty and the sentence are affirmed.


Senior Judge CAIRNS and Judge BROWN concur.







FOR THE COURT:







JOSEPH A. NEURAUTER







Clerk of Court

� Allied papers contained in the record of trial indicate that further clemency action was approved by the Secretary of the Army’s designee on 10 February 1998, to wit: the adjudged dishonorable discharge was upgraded to a bad-conduct discharge and confinement in excess of five years was remitted.  This clemency action has had no effect on our resolution of the instant appeal.





� We take judicial notice of the fact that Sierra Blanca, Texas, is located approximately 75 miles southeast of El Paso and only about 17 miles from the border between Mexico and the United States.





� Neither the appellant nor SGT Larson testified as witnesses in SGT Larson’s court-martial.





� Collaterally, the appellant asserts that her detailed military defense counsel was also ineffective because the counsel failed to become more involved in the preparation of the defense case.
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