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MEMORANDUM OPINION
------------------------------------
ZOLPER, Judge:

A military judge sitting as a general court-martial convicted appellant, pursuant to his pleas, of knowingly and wrongfully receiving child pornography in violation of 18 U.S.C. § 2252A(a)(2), and knowingly and wrongfully possessing child pornography in violation of 18 U.S.C. § 2252A(a)(5), in violation of Article 134, Uniform Code of Military Justice, 10 U.S.C. § 934 [hereinafter UCMJ].  The government charged appellant under clause 3 of Article 134, UCMJ.  The convening authority approved the adjudged sentence to a bad-conduct discharge, confinement for thirty months, and reduction to Private E1.  This case is before the court for review pursuant to Article 66, UCMJ.

Appellant’s convictions are based upon violations of the Child Pornography Prevention Act (CPPA), 18 U.S.C. § 2251, et seq., specifically, the knowing and wrongful receipt and possession of child pornography in violation of 18 U.S.C. §§ 2252A(a)(2) and 2252A(a)(5), respectively.  This misconduct occurred while appellant was stationed outside the United States in Hanau, Germany.  Subsequent to appellant’s trial and the filing of appellate pleadings, our superior court determined the CPPA does not have extraterritorial application to misconduct “engaged in outside the . . . United States” when charged under clause 3 of Article 134, UCMJ.  United States v. Martinelli, 62 M.J. 52, 54 (C.A.A.F. 2005).  Based on this determination, we find “a substantial basis in law and fact for viewing [appellant’s] guilty pleas to the CPPA-based clause 3 offenses under Article 134 for conduct occurring in Germany as improvident.”  Id. at 62.
“[A]n improvident plea to a CPPA-based clause 3 offense may, under certain circumstances, be upheld as a provident plea to a lesser[-]included offense under clauses 1 or 2 of Article 134.”  Martinelli, 62 M.J. at 66 (citing United States v. Mason, 60 M.J. 15, 18-19 (C.A.A.F. 2004) and United States v. O’Connor, 58 M.J. 450, 454 (C.A.A.F. 2003)).  Offenses charged under clause 1 of Article 134 involve conduct “prejudicial to good order and discipline” in the armed forces.  Manual for Courts-Martial, United States (2002 ed.), Part IV, para. 60c(2).  Offenses charged under clause 2 of Article 134 involve conduct “of a nature to bring discredit upon the armed forces.”  Id. at para. 60c(3).  Our review of the entire record indicates the military judge did not discuss with appellant the service-discrediting nature of appellant’s conduct or its prejudicial effect on good order and discipline.  See Martinelli, 62 M.J. at 66-67.
The findings of guilty and the sentence are set aside.  A rehearing may be ordered by the same or different convening authority.

Senior Judge SCHENCK and Judge WALBURN concur.






FOR THE COURT:

MALCOLM H. SQUIRES, JR.







Clerk of Court
� Based on our decision in this case, the government must amend the specifications “prior to any rehearing to allege lesser[-]included offenses of conduct prejudicial to good order and discipline in the armed forces, or of a nature to bring discredit upon the armed forces in violation of clauses 1 and/or 2 of Article 134.”  Id. at 68 n.15.
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