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MEMORANDUM OPINION
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CLEVENGER, Judge:


A military judge sitting as a general court-martial convicted appellant, pursuant to his pleas, of violating a lawful general regulation (three specifications), failing to obey a lawful order, making a false official statement, and wearing an unauthorized insignia on his uniform, in violation of Articles 92, 107, and 134, Uniform Code of Military Justice, 10 U.S.C. §§ 892, 907, and 934 [hereinafter UCMJ].  Appellant was sentenced to a dishonorable discharge, confinement for nineteen months, and reduction to Private E1.  Before action, the convening authority granted appellant’s requested clemency by waiving for six months the automatic forfeitures required by law and directing the money to be paid to appellant’s spouse pursuant to Article 58b, UCMJ.  At action, the convening authority reduced the period of confinement to fifteen months, but otherwise approved the sentence as adjudged.(  The case is before this court for review pursuant to Article 66, UCMJ.


Although appellate defense counsel submitted the case on its merits, we find that the staff judge advocate’s (SJA’s) post-trial recommendation (SJAR) was incomplete, inaccurate, and executed before the record of trial was authenticated.  We find, however, that these errors did not materially prejudice appellant’s substantial rights.  United States v. Powell, 49 M.J. 460, 463-64 (1998); see also UCMJ art. 59(a).

After the military judge announced the sentence, he made the following recommendation:  “I recommend that the convening authority waive forfeitures of pay and allowances for the 6 months allowed by the UCMJ for the benefit of the accused’s wife.”  The military judge authenticated the record of trial on 20 December 2001.  There is no mention of the military judge’s recommendation in the SJAR, dated 14 December 2001, or in the SJAR addendum, dated 14 February 2002.  Indeed, the SJAR states in paragraph 4, “CLEMENCY RECOMMENDATION FROM TRIER OF FACT:  None.”  It also states in paragraph 7, “CLEMENCY ACTIONS BY THE CONVENING AUTHORITY:  None.”

The SJA is required to inform the convening authority of clemency recommendations “by the sentencing authority, made in conjunction with the announced sentence.”  Rule for Courts-Martial [hereinafter R.C.M.] 1106(d)(3)(B).  The President also directed in R.C.M. 1106(d)(1) that “the staff judge advocate . . . shall use the record of trial in the preparation of the recommendation.”  Rule for Courts-Martial 1104(e) specifies that it is the authenticated record of trial that is to be forwarded for initial review and action under R.C.M. 1106.  Applying the precedent enunciated by this court in United States v. Paz-Medina, 56 M.J. 501 (Army Ct. Crim. App. 2001), and considering the other procedural and factual errors in the SJAR in this case, we must decide whether or not the convening authority’s reliance on the SJAR was plain error.  R.C.M. 1106(f)(6) and UCMJ art. 60(d); see also United States v. Lee, 50 M.J. 296 (1999).  

Had appellate counsel carefully examined the record of this case, they may have discovered the SJAR errors and at least colorably argued about whether appellant had been prejudiced or not.  United States v. Wheelus, 49 M.J. 283 (1998).  The record shows that on 19 November 2001, the trial defense counsel informed the convening authority of the military judge’s clemency recommendation in a request for waiver of the automatic forfeitures under the provisions of Article 58b, UCMJ.  On 5 December 2001, the convening authority, consistent with his SJA’s advice, granted the waiver appellant requested.  Furthermore, appellant has received substantial additional clemency.  Against that we consider whether the SJA’s failure to fulfill his R.C.M. 1104(e) and 1106(d) responsibilities could have prejudiced appellant’s Article 60, UCMJ, right to a fully informed consideration of all the sentencing circumstances relevant to the convening authority.  The SJAR should correctly inform the convening authority specifically of any sentencing authority’s clemency recommendation, and it should be based on a review of the authenticated record of trial.  We note from our experience that convening authorities, like every other military officer, regularly and routinely change duty assignments, and so it is not necessarily the same individual acting as the convening authority at each stage of an appellant’s case. On balance, however, the substantial clemency afforded to appellant convinces us that he was not prejudiced by these SJAR errors. Wheelus, 49 M.J. at 289. 

We have considered the matters personally asserted by appellant under United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982), and find them to be without merit.
Accordingly, the findings of guilty and the sentence are affirmed.

Senior Judge CHAPMAN and Judge STOCKEL concur.







FOR THE COURT:







MALCOLM H. SQUIRES, JR.







Clerk of Court

( The Army Clemency and Parole Board has subsequently upgraded appellant’s punitive discharge to a bad-conduct discharge.
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