ALLEN – ARMY 9900857


UNITED STATES ARMY COURT OF CRIMINAL APPEALS

Before

MERCK, CURRIE, and NOVAK

Appellate Military Judges

UNITED STATES, Appellee

v.

Private E1 CORY M. ALLEN

United States Army, Appellant

ARMY 9900857

Fort Carson

P. J. Parrish, Military Judge

For Appellant:  Colonel Adele H. Odegard, JA; Major Jonathan F. Potter, JA (on brief).

For Appellee:  Colonel David L. Hayden, JA; Lieutenant Colonel Edith M. Rob, JA; Major Anthony P. Nicastro, JA; Captain Paul T. Cygnarowicz, JA (on brief).

19 March 2001

-----------------------------------------

MEMORANDUM OPINION

-----------------------------------------
Per Curiam:


A military judge, sitting as a general court-martial, convicted the appellant, pursuant to his pleas, of conspiracy to wrongfully manufacture a controlled substance, and wrongful possession of methamphetamines, in violation of Articles 81 and 112a, Uniform Code of Military Justice, 10 U.S.C. §§ 881 and 912a [hereinafter UCMJ].  The convening authority approved the adjudged sentence to a bad-conduct discharge, confinement for eighteen months, and forfeiture of all pay and allowances.  This case is before the court for mandatory review pursuant to Article 66, UCMJ.


The appellant asserts, inter alia, that a new staff judge advocate’s recommendation (SJAR) and action are necessary because the staff judge advocate (SJA) gave the convening authority misleading advice concerning his powers to defer or waive forfeitures under Articles 57 and 58b, UCMJ.  We agree.


On 13 October 1999, thirty-five days after the appellant’s court-martial, the trial defense counsel submitted post-trial matters under Rule for Courts-Martial [hereinafter R.C.M.] 1105, requesting that the convening authority “grant clemency [by] waiv[ing] the adjudged forfeitures.”  Enclosed with the trial defense counsel’s memorandum was an undated, hand-written letter from the appellant, who asked the convening authority for “a 6 month differment [sic] of pay . . . .”  In response, the SJA advised the convening authority in an addendum to the SJAR,
 dated 14 October 1999, the date of the convening authority’s action, as follows:

4.  a.  Article 57a(a), [UCMJ,] specifies that any deferment shall terminate when the sentence is ordered executed.  Since the defense counsel has submitted these matters under R.C.M. 1105, you are authorized to take action in this case, thereby nullifying the request for deferment.

     b.  Defense counsel, in the alternative asks that you waive the adjudged forfeitures and allow this money to be sent to PV1 Allen’s family.  A waiver of forfeitures only applies to the amount that would be automatically forfeited in accordance with Article 58b, [UCMJ.]  In this case there is no automatic forfeiture due to the adjudged sentence of forfeiture of all pay and allowances.

The SJA’s advice is incomplete and confusing.  No authority prohibits the convening authority from acting on an appellant’s request to defer forfeitures just because the request is attached to R.C.M. 1105 matters.  Likewise, waiver of forfeitures is not foreclosed whenever a court-martial adjudges forfeiture of all pay and allowances.  Under Article 58b, UCMJ, a convening authority can disapprove or suspend the adjudged forfeitures, and then waive the forfeitures that occur by operation of law for up to six months.
  See United States v. Kolodjay, 53 M.J. 732, 736 (Army Ct. Crim. App. 1999).

As our superior court has opined, when records of trial contain inadequate staff work, the service courts “should promptly return the record of trial to the convening authority for preparation of a new SJA’s recommendation or convening authority’s action[,] unless the record contains the type of error that may readily be corrected by the court without prejudice to the substantial rights of the accused.”  See United States v. Johnston, 51 M.J. 227, 229 (1999) (citing United States v. Wheelus, 49 M.J. 283 (1998)); see also United States v. Knight, 53 M.J. 340, 341 (2000)(citing United States v. Johnston, 51 M.J. 227 (1999)).  Based on the inadequate advice, and to ensure basic due process, we will exercise our considerable discretion and require a new SJAR and action.

The remaining assertions of error are without merit.


The action of the convening authority, dated 14 October 1999, is set aside.  The record of trial will be returned to The Judge Advocate General for preparation of a new SJAR and action by the same or a different convening authority in accordance with Article 60(c)-(e), UCMJ.







FOR THE COURT:







JOSEPH A. NEURAUTER







Clerk of Court

� See generally R.C.M. 1106(f)(7).





� We note that the appellant’s estimated termination of service (ETS) date, not adjusted for the time lost by his unauthorized absence, was 23 January 2000.  An appellant’s entitlement to pay, and thus any delivery of waived forfeitures to his family members, cease on his ETS date.  Dep’t Defense Reg. 7000.14-R, Financial Management:  Volume 7A, Military Pay, Policy and Procedures, Active Duty and Reserve Pay, para. 030207E (February 1999).


� Contrary to the appellant’s assertion, no clear precedent holds that an SJA’s explanation in an addendum of a convening authority’s options in response to a request for waiver of forfeitures constitutes “new matter.”  See R.C.M. 1106(f)(7) discussion; United States v. Brown, 54 M.J. 289 (2000).  Further, because the trial defense counsel chose to characterize the appellant’s lay request for a “differment” as a request for a waiver under Article 58b, UCMJ, presumably because of the timing, we find inapposite the appellant’s assertion on appeal that the convening authority erred by not documenting his decision in accordance with R.C.M. 1101(c) and United States v. Sloan, 35 M.J. 4 (C.M.A. 1992).
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