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MEMORANDUM OPINION
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GALLUP, Judge:

A military judge sitting as a special court-martial convicted appellant, pursuant to his pleas, of desertion, absence without leave, and wrongful use of cocaine, in violation of Articles 85, 86, and 112a, Uniform Code of Military Justice, 10 U.S.C. §§ 885, 886 and 912a [hereinafter UCMJ].  The convening authority approved the adjudged sentence of a bad-conduct discharge, confinement for ninety days, and reduction to Private E1.  The convening authority credited appellant with six days of confinement against his sentence to confinement 
This case is before the court for review pursuant to Article 66, UCMJ.  Appellant asserts, and the government concedes, that appellant is entitled to a new staff judge advocate’s review (SJAR) and action because his defense counsel failed to submit a request for deferment of forfeitures and reduction in rank.  We agree.  
DISCUSSION

When alleging a post-trial error involving a convening authority’s highly discretionary clemency determination, an appellant must allege error and “make some colorable showing of possible prejudice.”  United States v. Wheelus, 49 M.J. 283, 288-89 (C.A.A.F. 1998) (quoting United States v. Chatman, 46 M.J. 321, 323-24 (C.A.A.F. 1997)).  On 9 September 2004, appellant signed a post-trial and appellate rights form in which he directed his defense counsel to “ask the [c]onvening [a]uthority to defer the automatic application of my adjudged forfeitures and/or reduction” and to “defer my confinement.”  There is nothing in the record to show that appellant’s defense counsel complied with this request before the convening authority took action on 23 December 2004.  At the time of action, appellant was the sole provider for his wife and three children.  

Under the facts of this case “we are not convinced that appellant was ‘afforded a full opportunity to present matters to the convening authority prior to his action on the case.’”  United States v. Adams, ARMY 20020065 (Army Ct. Crim. App. 16 Feb. 2005) (unpub.) (quoting United States v. Hawkins, 34 M.J. 991, 995 (A.C.M.R. 1992)).   We accept, therefore, the government’s concession that appellant has shown the requisite colorable showing of possible prejudice and is entitled to a new opportunity for clemency. 

Accordingly, the convening authority’s action, dated 23 December 2004, is set aside.  The record of trial will be returned to The Judge Advocate General for a new SJAR and action by the same or a different convening authority in accordance with Article 60(c)-(e), UCMJ.  

Senior Judge OLMSCHEID and Judge KIRBY concur.
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