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MEMORANDUM OPINION
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HARVEY, Judge:

A military judge sitting as a special court-martial convicted appellant, pursuant to his pleas, of absence from his unit without authority and failure to obey a lawful general regulation, in violation of Articles 86 and 92, Uniform Code of Military Justice, 10 U.S.C. §§ 886 and 892 [hereinafter UCMJ].  The convening authority approved the adjudged sentence to a bad-conduct discharge, confinement for thirty-five days, forfeiture of $639.00 pay per month for three months, and reduction to Private E1.  Appellant also received two days of confinement credit for pretrial confinement.  This case is before the court for automatic review under Article 66, UCMJ.

Appellant asserts
 that the providence inquiry failed to establish that appellant violated Army Regulation 600-85, Alcohol and Drug Abuse Prevention and Control Program, para. 1-10(b) (26 March 1999)
 [hereinafter AR 600-85] by being on duty with a blood alcohol level of .05 percent
 or greater.
  The government agrees that the military judge erred by accepting appellant’s plea to an Article 92, UCMJ, offense, and asks this court to affirm a conviction to the closely related offense of “[d]runkness-incapacitation for performance of duties through prior wrongful indulgence in intoxicating liquor or any drug,” in violation of Article 134, UCMJ.  We agree that appellant was only provident to an incapacitation offense, but disagree with appellant that sentence relief is warranted.  We will take corrective action in our decretal paragraph.

In support of his guilty plea to a violation of AR 600-85, appellant stated during the providence inquiry that he was aware that he had duties to perform at 0630 on 30 April 1999.  At 0600, two noncommissioned officers went to appellant’s room because appellant had missed an earlier formation.  They found appellant, who was clearly intoxicated, and took him to a military police station, where a properly administered breathalyzer test showed his blood alcohol content to be .14 at 0631.  Appellant admitted that 30 April 1999 was a normal duty day, that he was intoxicated, that he had duties to perform at 0630, and that his conduct was wrongful.  There is no evidence in the record of trial, however, that appellant ever actually reported for duty or was “on duty” while intoxicated.

We review a military judge's acceptance of a guilty plea for an abuse of discretion.  United States v. Eberle, 44 M.J. 374, 375 (1996).  We will not overturn a military judge’s acceptance of a guilty plea unless the record of trial shows a substantial basis in law and fact for questioning it.  United States v. Prater, 32 M.J. 433, 436 (C.M.A. 1991).

A providence inquiry into a guilty plea must establish that the accused believes and admits that he is guilty of the offense, and that the factual circumstances admitted by the accused objectively support the guilty plea.  United States v. Garcia, 44 M.J. 496, 497-98 (1996) (citing United States v. Higgins, 40 M.J. 67, 68 (C.M.A. 1994), and United States v. Davenport, 9 M.J. 364, 367 (C.M.A. 1980)).  Should the accused set up a matter inconsistent with the plea at any time during the proceeding, the military judge either must resolve the inconsistency or reject the guilty plea.  Garcia, 44 M.J. at 498; Davenport, 9 M.J. at 367; UCMJ art. 45(a).

Army Regulation 600-85, paragraph 1-10b states, “Military personnel on duty will not have a blood alcohol level of .05 percent or above. . . .  To be in violation of this provision, a soldier must have known or should reasonably have known prior to becoming impaired that he or she had duties to perform.”  Because AR 600-85 does not define “on duty,” it is appropriate to apply the definition of “on duty” utilized by Article 112, UCMJ.  Paragraphs 36c(2) and (3), Part IV, MCM, 1998, indicate that one who does not enter upon or start duty at all is not drunk “on duty,” in violation of Article 112, UCMJ.

Paragraph 76, Part IV, MCM, 1998, provides that “[d]runkenness-incapacitation for performance of duties through prior wrongful indulgence in intoxicating liquor or any drug,” violates Article 134, UCMJ.  The elements of this offense are:

(1) That the accused had certain duties to perform;

(2) That the accused was incapacitated for the proper performance of such duties;

(3) That such incapacitation was the result of previous wrongful indulgence in intoxicating liquor or any drug; and

(4) That, under the circumstances, the conduct of the accused was to the prejudice of good order and discipline in the armed forces or was of a nature [to] bring discredit upon the armed forces.

MCM, 1998, Part IV, para. 76b.

Paragraph 76c(2), Part IV, MCM, 1998, defines “incapacitation” as “unfit or unable to perform properly.  A person is ‘unfit’ to perform duties if at the time the duties are to commence, the person is drunk. . . .”  For the purpose of both Articles 112 and 134, UCMJ offenses, the definition of “drunk” in paragraph 35c(6), Part IV, MCM, 1998, is defined as any alcohol intoxication “sufficient to impair the rational and full exercise of the mental or physical faculties.”

Appellant’s failure to admit that he was “on duty” is inconsistent with his guilty plea to a violation of AR 600-85.  See UCMJ art. 45(a).  Therefore, the military judge abused his discretion in accepting appellant's guilty plea.  See United States v. Hoskins, 29 M.J. 402, 405 (C.M.A. 1990).

If an accused at the providence inquiry clearly admits guilt to a different but “closely-related offense” with the same or a lesser maximum punishment as that of the charged offense, the accused’s pleas of guilty to the closely-related offense may be accepted.  United States v. Epps, 25 M.J. 319, 322-23 (C.M.A. 1987); United States v. Rhodes, 47 M.J. 790, 793 (Army Ct. Crim. App. 1998).  Incapacitation for duty by reason of drunkenness is closely-related to the charged offense, and conforms to the pleadings and appellant’s admissions.  See Hoskins, 29 M.J. at 405 (reducing the appellant’s guilty plea from being drunk on duty to incapacitation for duty by reason of drunkenness because the appellant reported for duty while drunk and never entered upon the duty at all.)

Appellant admitted during the providence inquiry that he knew he had duty at 0630 and nevertheless became voluntarily intoxicated by consumption of beer.  At 0630, he was intoxicated and incapacitated from performing his duties by his previous alcohol consumption.  He admitted his conduct was wrongful.  It is unnecessary for appellant to be specifically advised that his conduct was prejudicial to good order and discipline.  See Epps, 25 M.J. at 323 n.4.  Appellant’s description during the providence inquiry satisfies the elements and definitions for incapacitation for duty by reason of drunkenness.

Appellant received nonjudicial punishment in March 1999 for disobeying an order not to consume alcohol.  The stipulation of fact indicates that four noncommissioned officers from appellant’s unit and his company commander would testify that appellant was a “below average duty performer, is insubordinate, has repeatedly missed formations, has poor motivation and no initiative, and is an extremely negative influence on impressionable new soldiers.”  At trial the appellant requested a bad-conduct discharge.


The court affirms only so much of the findings of guilty of the Specification of Charge II and Charge II as finds that appellant was, on or about 0630, 30 April 1999, as a result of wrongful previous overindulgence in intoxicating liquor, incapacitated for the proper performance of his duties, in violation of Article 134, UCMJ.  The remaining findings of guilty are affirmed.  Reassessing the sentence in light of the error noted and the entire record and applying the criteria of United States v. Sales, 22 M.J. 305 (C.M.A. 1986), the sentence is affirmed.  Appellant will be credited with two days of confinement against the sentence to confinement.

Senior Judge TOOMEY and Judge CARTER concur.







FOR THE COURT:







JOSEPH A. NEURAUTER







Clerk of Court

� There being no objection from the government, appellant’s request that we take judicial notice of pages 44, 48, 50 and 64-65 from the record of trial of United States v. Streets, ARMY 9900669, is granted.  Appellant also requests that we take judicial notice that numerous media articles indicated that “another soldier in the 101st Airborne Division was openly harassed by NCO’s in his unit for being a suspected homosexual, and just one day prior to appellant’s court-martial that soldier was beaten to death by a fellow 101st Airborne Division soldier, because of his suspected homosexuality.”  See United States v. Glover, ARMY 9901132.  We take judicial notice that a 101st Airborne soldier was convicted for the 5 July 1999, premeditated murder of another 101st Airborne soldier, and that news articles asserted that the victim was harassed and murdered due to his alleged homosexuality.  We make no finding as to the news reports’ accuracy, nor do we find that they affected the findings or sentence of appellant’s case.





� Appellant was charged with violating the 21 October 1988 version of AR 600-85.  The current version of AR 600-85 is dated 26 March 1999, with an effective date of 26 April 1999.  Army Regulation 600-85, paragraph 1-10(b) is the same in both versions.





� Army Regulation 600-85, paragraph 1-10(b) explains, “The percentage will be based on milligrams of alcohol per 100 milliliters of blood (.05 is equivalent to 50 milligrams of alcohol per 100 milliliters of blood).”





� Article 112, UCMJ also prohibits being drunk on duty.  Whether the offense of drunk on duty is prosecuted under Article 92 or 112, UCMJ, the maximum punishment for being drunk on duty is a bad-conduct discharge, nine months confinement, forfeiture of all pay and allowances, and reduction to Private E1.  See United States v. McFatrich, 32 M.J. 1039, 1040 n.1 (A.C.M.R. 1991); Manual for Courts-Martial, United States (1998 ed.), Part IV, para. 36d [hereinafter MCM].  The military judge correctly advised the appellant of the jurisdictional limits of the special court-martial.
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