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MEMORANDUM OPINION

-----------------------------------------
Per Curiam:


Pursuant to his pleas, appellant was found guilty by a military judge sitting as a general court-martial of one specification of indecent liberties with a child and two specifications of indecent acts in violation of Article 134, Uniform Code of Military Justice, 10 U.S.C. § 934 [hereinafter UCMJ].  The approved sentence was a dishonorable discharge and confinement for twenty-four months.


Appellant spent five days in civilian confinement pending these charges.  The military judge directed that the convening authority award appellant five days of credit as required by United States v. Allen, 17 M.J. 126 (C.M.A. 1984).  In his Rule for Courts-Martial [hereinafter R.C.M.] 1106 post-trial recommendation, the staff judge advocate failed to note that appellant had spent five days in pretrial confinement, and appellant’s defense counsel failed to comment upon this omission in his R.C.M. 1105/1106 response.  The action of the convening authority, and hence the promulgating order, approve the adjudged sentence, but make no reference to Allen credit.

This court has stated on many occasions that it is “imperative that the convening authority be provided accurate and complete information in the post-trial recommendation, addenda thereto, and in any defense response to either the recommendation or an addendum.”  United States v. Godfrey, 36 M.J. 629, 631 (A.C.M.R. 1992); see also United States v. Rhule, 53 M.J. 647, 655 (Army Ct. Crim. App. 2000).  In United States v. Wheelus, 49 M.J. 283, 288 (1998), the following process was recognized for resolving claims associated with the post-trial review; the appellant must:  (1) allege error to our court; (2) assert prejudice as a result of the error; and (3) show what he or she would do to resolve the error if given the opportunity.  See also United States v. Lee, 50 M.J. 296 (1999).  Because clemency is a highly discretionary function exercised by a convening authority, there is material prejudice to the substantial rights of the appellant if there is an error and the appellant “makes some colorable showing of possible prejudice.”  Wheelus, 49 M.J. at 289 (citing with approval United States v. Chatman, 46 M.J. 321, 323-24 (1997)).  On the basis of this record, we find that appellant has not met his burden under Wheelus, and a new post-trial review and action are not required.  


Nevertheless, we will ensure that appellant receives appropriate credit for time spent in pretrial confinement.  Army Regulation 27-10, Legal Services: Military Justice, paragraph 5-28 (24 June 1996) requires that “the convening authority will show in his or her initial action all credits against a sentence to confinement, either as adjudged or approved, regardless of the source of the credit.”  The rationale for such a requirement is patent, that confinement facilities are clearly notified of the exact length of confinement, including credits, so that confinees are not held beyond their authorized sentences.  The failure of the acting staff judge advocate to fulfill this simple function is just the latest example of lack of attention to detail that continues to plague the administration of military justice.  See United States v. Weisbeck, 48 M.J. 570, 577 (Army Ct. Crim. App. 1998), reversed on other grounds, 50 M.J. 461 (1999).  We will correct this oversight in our decretal paragraph.


We have considered the matters personally raised by appellant pursuant to United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982) and find them to be without merit.


The findings of guilty and the sentence are affirmed.  Appellant will be credited with five days of confinement against the approved sentence (Allen credit).







FOR THE COURT:







JOSEPH A. NEURAUTER







Clerk of Court
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