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MEMORANDUM OPINION

-----------------------------------

This opinion is issued as an unpublished opinion and, as such, does not serve as precedent.

CONN, Senior Judge:

An officer panel sitting as a general court-martial convicted appellant, contrary to his pleas, of two specifications of failure to obey a lawful regulation (regarding fraternization), assault upon a commissioned officer, and conduct unbecoming an officer (regarding indecent conduct), in violation of Articles 92, 128, and 133, Uniform Code of Military Justice [hereinafter UCMJ], 10 U.S.C. §§ 892, 928, and 933. The panel sentenced appellant to a dismissal, confinement for one year, and forfeiture of all pay and allowances.  The convening authority approved the adjudged sentence.

Appellant asserts, inter alia, that the military judge abused his discretion in denying Individual Military Counsel’s (IMC) request for continuance.  We agree and grant relief in our decretal paragraph.

FACTS

Appellant was part of an Army National Guard unit activated in 2007 to deploy and serve as a Base Support Battalion in Kuwait.  While in Kuwait in February 2008, the appellant’s command preferred court-martial charges against him. The charge sheet alleged multiple instances of fraternization in violation of Army Regulation 600-20, assault on a female fellow lieutenant, and four specifications of conduct unbecoming an officer involving intimidation of, and inappropriate contact and indecent acts with, subordinates.  The alleged offenses involved members of appellant’s unit and occurred at Camp Shelby, Mississippi and in Kuwait between June and December of 2007.  At his Article 32 investigation hearing in March 2008 appellant was represented by detailed defense counsel, CPT S, who was assigned to Afghanistan.

Appellant’s case was referred to general court-martial on 2 April 2008.  The detailed military judge (stationed in Germany) first docketed appellant’s case for arraignment and trial on 29 April 2008 in Kuwait.  Appellant thereafter retained a civilian defense counsel (CDC), Mr. F, an attorney with military experience who practiced in Wyoming.  Mr. F entered his notice of appearance on 18 April 2008.  In e-mail correspondence on 21 April 2008, the military judge proposed setting the trial for either 29 April or 12 May 2008.  Civilian defense counsel responded to the military judge that he could not be ready for trial in Kuwait on either of the proposed dates, and requested “a realistic date in the future, rather than going back to the court over and over seeking additional time to prepare for trial.”  The judge responded, “Plan on 12-13 May . . . I’m sure you can be ready by then.”  On 25 April 2008, CDC requested a continuance until 15 June 2008, outlining reasons he would not “be even remotely competent by 12 now [with travel] 11 May.”  The military judge responded, “I’m sure you’ll be ready and I look forward to seeing you at Camp Arifjan on 11 May.”  
On 4 May 2008, appellant requested to release CPT S, his detailed defense counsel, noting both representational issues and practical difficulty in communicating with counsel from Afghanistan. The military judge granted the request.  During this time, CPT S mailed the CDC appellant’s case file, which the CDC represented he had difficulty receiving electronically via e-mail.  The CDC received the mailed case file on 6 May 2008.  During this timeframe, appellant also made a request for an individual military counsel (IMC), CPT M, a trial defense counsel stationed at Camp Victory, Iraq.  On 7 May 2008, the CDC renewed his request for continuance until 15 June 2008.  The military judge granted the motion in part, and continued the trial until 3 June 2008.  

At his arraignment on 15 May 2008 in Kuwait, appellant was represented by the CDC alone, because the IMC, CPT M, had not yet been detailed. At that session, the parties discussed numerous issues.  This included expert assistance in computer and mental health issues, outstanding discovery related to potential unlawful command influence (UCI), and mental health records and Military Rule of Evidence 412 evidence pertaining to an alleged victim. The parties also discussed Jencks Act
 and Brady
 materials from personnel and investigation files apparently shipped in anticipation of the unit’s imminent redeployment, and therefore unavailable.  The military judge set a motions filing deadline of 22 May 2008.  The day following the arraignment, 16 May 2008, CPT M was detailed to appellant’s case pursuant to appellant’s IMC request.  
Between 21 May and 2 June 2008,
 the CDC made a series of requests via e-mail from Wyoming to continue appellant’s trial until mid-June 2008.  The first, on 21 May, noted outstanding discovery and expert assistance issues hampering his preparation.  The request also cited docketing conflicts with Mr. F’s federal court practice in Wyoming and the critical illness of Mr. F’s father. The military judge denied the request.  
Mr. F renewed his request on 26 May, again noting outstanding discovery issues, additional docketing conflicts with the Wyoming Federal District Court, appointment of a different government-provided computer expert assistant, and a tornado which severely damaged Mr. F’s home on 22 May, hampering his ability to prepare for trial.  On 28 May, the military judge denied the request via e-mail.  In that e-mail the judge advised the IMC, CPT M, he should prepare to try the case alone on the date scheduled.  
On 1 June, the CDC again renewed his request for continuance, reciting the bases for his earlier request, stating that while one federal case had been moved, the CDC had a conflict with another of his cases that would categorically preclude the CDC’s presence on 3 June. This request also noted potential unlawful command influence (UCI) allegations outlined in an attached motion.
  The request further objected that CPT M was not the lead attorney, was inexperienced, had been on the case less than two weeks, and could not be adequately prepared to represent appellant by the 4 June trial date.  The military judge denied the request for continuance, indicating he was not preventing Mr. F from representing appellant, provided Mr. F appeared in Kuwait for trial as scheduled.
On 3 June 2008, the military judge held an Article 39(a) session.  Appellant appeared with his IMC, CPT M.  Mr. F was absent.  In stating his findings of fact and conclusions of law regarding Mr. F’s motion for continuance on the record, the judge’s pique was obvious. The judge found Mr. F to be contumacious and to have acted in “bad faith” by misrepresenting docketing conflicts with the Wyoming district court.  He found the CDC had done so to “engineer a conflict” to obtain a continuance.

At this 3 June session, the IMC thereafter outlined his practical difficulties in preparing to represent appellant.  These difficulties included being detailed to appellant’s case for two weeks, and his notice only five days prior that he would potentially be the lead counsel in this contested panel trial. The IMC detailed the discovery issues he had uncovered, the difficulty in accessing and interviewing witnesses,
 as well as the limited transportation and logistical support he had working away from his offices in Iraq.  Through a lengthy colloquy with the military judge, the IMC reflected his lack of familiarity with the motions and issues the CDC previously had raised.  This included not only the CDC’s unresolved discovery issues, but Military Rule of Evidence [hereinafter MRE]412 evidence, defense mitigation regarding appellant’s alleged post-traumatic stress, Brady and Jencks Act evidence, as well as UCI pertaining to government witnesses.  The judge recessed the proceedings, allowing the IMC to defer any additional motions until the following morning, immediately prior to empanelment.   

The following morning the IMC filed a written discovery motion followed by an oral elaboration on his request, including evidence pertaining to the CDC’s motions discussed the previous afternoon.  The military judge directed the trial counsel to attempt to locate requested discovery but specifically refused further time to investigate and litigate the UCI issues or to obtain identified potential Brady and Jencks Act evidence, noting the issues could be litigated post-trial.  The session ended with the following exchange:
IMC:  Your honor, I am not ready to proceed due to the discovery issues, the fact that my lead counsel is not here, and I feel—I understand the court’s position.  I understand people have been waiting.  I have a duty to represent Lieutenant Fiorito, and I do not believe I will be effective as his counselor today based on my level of preparation at this point in time and with the materials I have been provided.

MJ: Are you requesting some sort of relief?

IMC:  Your honor, I would ask for the delay that Mr. [F] asked for.

MJ. OK.  Your request is denied. Please call the members.  [R. 167]  

The military judge made no findings of fact or conclusions of law regarding the IMC’s request for delay in order to adequately prepare to act as lead (and sole) counsel in appellant’s case.  
DISCUSSION

We review a military judge’s decision to deny a continuance for abuse of discretion.  United States v. Weisbeck, 50 M.J. 461, 464 (C.A.A.F. 1999).  An abuse of discretion exists where the ruling of the trial judge is “clearly untenable and . . . deprive[s] a party of a substantial right such as to amount to a denial of justice.”  United States v. Miller, 47 M.J. 352, 358 (C.A.A.F. 1997) (citations omitted).   Abuse of discretion “does not imply an improper motive, willful purpose, or intentional wrong” on the part of the military judge.  United States v. Travers, 25 M.J. 61, 62 (C.M.A. 1987) (citations omitted).  The factors used to determine whether a military judge abused his or her discretion by denying a continuance include “surprise, nature of any evidence involved, timeliness of the request, substitute testimony or evidence, availability of witness or evidence requested, length of continuance, prejudice to opponent, moving party received prior continuances, good faith of moving party, use of reasonable diligence by moving party, possible impact on verdict, and prior notice.”  Miller, 47 M.J. at 358   (citations and quotations omitted).  See also United States v. Young, 50 M.J. 717 (Army Ct. Crim. App. 1999).   Applying the Miller factors, we conclude that the judge abused his discretion by denying the request for continuance by the IMC, CPT M.
First, neither the government nor the military judge could reasonably claim surprise at CPT M’s continuance request.  At the time CPT M made his request, he had been detailed to the case for approximately two weeks.  He was stationed in Iraq, his co-counsel was in the United States and his client and the witnesses were in Kuwait.   It is certainly no surprise that CPT M would be unable to adequately prepare for a contested trial in the timeframe the military judge permitted. That is especially so when CPT M learned he was designated as the contingent “lead” counsel to represent the appellant less than seven days before trial.  Appellant’s case involved numerous offenses and twenty identified government witnesses.  Given that the CDC continued to seek a request for continuance through 2 June and the military judge did not rule until 3 June, we do not consider CPT M’s request the following morning to be untimely. 
We also find CPT M’s reasons for delay compelling.  CPT M made it clear he had been unable to interview all the witnesses (including a specific, potentially exculpatory witness).  United States v. Worden, 38 C.M.R. 284, 287 (C.M.A. 1968) (denial of continuance so that counsel might have the opportunity to interview potential witnesses reversible error).  Further, he had not been provided basic discovery he was entitled to under Brady and the Jencks Act, had only recently become aware of significant potential UCI issues involving witnesses, was unaware of possible mitigation evidence identified by Mr. F, and was generally unfamiliar with issues raised in prior proceedings in which he was not involved.  In short, CPT M confronted every defense counsel’s nightmare:  a clearly identified need for trial preparation and a lack of time to prepare.  “Rulings by the military judge cannot permissibly make effective assistance of counsel impossible.”  United States v. Ford, 29 M.J. 597, 599 (A.C.M.R. 1989).  Consequently, CPT M’s request for a continuance of approximately ten days was eminently reasonable.
 

Further, we find no basis to conclude CPT M failed to act with due diligence, failed to act in good faith, or requested or benefited from any prior continuance.
     Additionally, there was no evidence of prejudice to the government of the type anticipated by Miller, 47 M.J. at 358-59.   While ruling on Mr. F’s earlier motion for continuance, the military judge cited the personal inconvenience and hardship witnesses experienced by delay (loss of military schooling and vacation opportunity, disgruntlement at delayed redeployment).  While we certainly cannot say that these concerns are insignificant, there was no evidence any witness or evidence would be lost by CPT M’s requested delay. It is the latter type of prejudice, not inconvenience, which militates against delay.  See United States v. Kinard, 45 C.M.R. 74, 78 (C.M.A. 1972) (citing United States v. Daniels, 28 C.M.R. 276, 279 (C.M.A. 1959).  Even military operations may not constitute a reason to deny delay to enable adequate preparation.  See United States v. Smith, 40 C.M.R. 418 (A.C.M.R. 1968) (finding abuse of discretion to deny a defense request for a continuance to prepare for trial when based primarily on the trial counsel's concern for prosecution witnesses in combat).  
By contrast, we find the defense was prejudiced by the denial of the continuance under the circumstances.  First, in cases such as appellant’s, the applicable standard is “possible impact on the verdict.” Miller, 47 M.J. at 358.  A post hoc analysis of actual prejudice is not the standard. Where a reasonable request for continuance to adequately prepare for trial is denied: 

actual prejudice is not the basis on which these cases rest. The lack of opportunity for investigation, reflection, conference, and mature consideration which results from too hasty trials of felonies provides the basis for granting [relief] . . .  Courts need not look for specific prejudice. The burden isn't on the petitioner to show that he would profit by a trial in which counsel had more time for preparation. Lack of due process is implicit . . .
United States v. Smith, 40 C.M.R. 418, 428 (A.C.M.R. 1968) (quotations and citations omitted).

Assuming arguendo that there is a requirement for material prejudice to a substantial right, we find it here.  CPT M was unable to make a considered decision to present a potentially exculpatory witness related to the ultimate conviction for indecent acts alleged as conduct unbecoming an officer.  At trial, he was unable to exploit potential impeachment of several witnesses by access to their prior statements and their personnel files. See United States v. Montgomery, 56 M.J. 660 (Army Ct. Crim. App. 2001) (denial of continuance to investigate potential impeaching evidence an abuse of discretion).  He was also unable to litigate and exploit at trial the potential impact of the alleged UCI on witnesses on the issue of fraternization, either for its potential impact on the credibility of witnesses or the ultimate sentence appellant received.  “It is beyond argument that the right of assistance of counsel is fundamental to a fair trial.”  United States v. Thomas, 33 M.J. 694, 705 (A.C.M.R. 1991) (citations omitted).  Where, based on a judge’s ruling, “defense counsel had so little time to prepare, it would be difficult to find harmless error.”  Miller, 47 M.J. at 359.  See also Weisbeck, 50 M.J. at 464-65.  

We are cognizant that the military judge was attempting to ensure the “prompt, fair administration of justice.” Young, 50 M.J. at 721.  We further understand the inherent difficulties he faced as a Germany-based trial judge in orchestrating this court-martial in a combat theater, involving activated National Guard units, civilian counsel in the United States, a post-referral change in military defense counsel, and a delay of over sixty days from referral, which impacted the redeployment of witnesses.  However, under the facts, we are compelled to conclude the military judge predicated his ruling on the facts and circumstances presented by the CDC, rather than weighing and considering those pertaining to CPT M.  This was patently evident by his failure to make any essential findings of fact required by R.C.M. 905(d) in support of his ruling to deny CPT M the continuance he requested.  Consequently, the facts compellingly demonstrate that the military judge abused his discretion in forcing an unprepared counsel to proceed to trial, thereby prejudicing appellant’s material rights.  In light of that, we do not find it necessary to address whether appellant was denied his choice of counsel or whether the military judge abused his discretion in denying the continuances requested by the CDC, Mr. F, or other errors appellant alleges.  
Accordingly, the approved findings of guilty and sentence are set aside.  A rehearing may be ordered by the same or a different convening authority.

Judge HOFFMAN and Judge GIFFORD concur.







FOR THE COURT:







MALCOLM H. SQUIRES, JR.







Clerk of Court

� This federal statute requiring disclosure of prior statements of government witnesses who testify is incorporated into military law by Rule for Court-Martial 914.  See United States v. Staley, 36 M.J. 896, 897 (A.C.M.R. 1993)





� Brady v. Maryland, 373 U.S. 83 (1963). 





� As noted by the trial judge, the dates of events related to e-mail transmission were affected by the time-date from the locations from which they were sent and received.  This appeared, in some instances, to affect the parties’ asserted dates of filings, requests and ruling by a day. 


� The gravamen of the UCI motion, developed post-trial, alleged interference with government witnesses by appellant’s chain of command, including the battalion commander, who imposed Article 15 punishment against two witnesses for false official statements based on their denial of alleged fraternization with appellant.  The battalion commander, his executive officer, and another officer (the alleged victim of assault) thereafter urged the witnesses “to be truthful” in their testimony against appellant. One of these witnesses (SPC M, who provided a written statement indicating she felt pressured to alter her testimony) was the sole member of the unit not redeployed following appellant’s trial.  Instead, she remained in Kuwait and was assigned to work in the SJA’s office, ostensibly to facilitate her testimony on the UCI motion at a post-trial session in July.  At the post-trial session held in Kuwait, other government witnesses testified telephonically from the United States.  Given our ruling on abuse of discretion in failing to grant the requested continuance, we need not address the UCI issue. 





� The trial counsel arranged to have numerous unit witnesses assembled at one location over the course of several days to be interviewed by the IMC.  However, the trial counsel never communicated that successfully to the IMC.  This situation caused difficulty for the IMC and understandable resentment by some of the witnesses toward the IMC.  It also caused appellant’s battalion commander to make an ethical complaint to the IMC’s supervising Regional Defense Counsel shortly before trial.  


� We are likewise not unmindful that granting such a request would have potentially obviated the issue of appellant’s right to civilian counsel of choice under Article 38, UCMJ.   See United States v. Donohew, 39 C.M.R. 149 (CMA 1969) (holding right to civilian counsel in courts-martial “a most valuable right accorded by law”).  On the broader issue of choice of counsel, given that Mr. F’s request for continuance consistently amounted to only ten days, the military judge’s ruling effectively denying counsel of choice was problematic.  See United States v. Gonzales-Lopez, 548 U.S. 140 (2006).  





� Likewise, there is nothing to suggest appellant sought to “vex the government with needless delay.”  Kindard, 45 C.M.R. at 78.  He timely retained civilian counsel before arraignment and timely requested IMC well before the scheduled trial date. Compare United States v. Alicea-Baez, 7 M.J. 989 (A.C.M.R. 1979)  (denial of appellant’s request for unspecified delay to obtain civilian counsel on day of trial after ample pretrial delay  and opportunity not an abuse of discretion.)  See also United States v. Phillips, 37 M.J. 532 (Army Ct. Crim. App. 1993) (no abuse of discretion to deny further continuance after appellant’s repeated delays to obtain civilian counsel, demonstrating an intent to avoid trial).  
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