GALARZA – ARMY 9800075


UNITED STATES ARMY COURT OF CRIMINAL APPEALS

Before

CAIRNS, BROWN, and VOWELL

Appellate Military Judges

UNITED STATES, Appellee

v.

Specialist GERALD GALARZA, JR.

United States Army, Appellant

ARMY 9800075

United States Army Garrison, Fort Dix

P. L. Johnston, Military Judge

For Appellant:  Colonel John T. Phelps II, JA; Colonel Adele H. Odegard, JA; Major Leslie A. Nepper, JA; Captain Thomas Jay Barrett, JA (on brief); Captain Kevin J. Mikolashek, JA.

For Appellee:  Colonel Russell S. Estey, JA; Major Patricia A. Ham, JA (on brief).

31 May 2000

-----------------------------------------

MEMORANDUM OPINION
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CAIRNS, Senior Judge:


A military judge convicted the appellant, in accordance with his pleas, of failure to obey a lawful order, damaging military property through neglect, and negligent homicide (two specifications), in violation of Articles 92, 108, and 134, Uniform Code of Military Justice, 10 U.S.C. §§ 892, 908, and 934 [hereinafter UCMJ].  A panel of officer and enlisted members sentenced the appellant to a bad-conduct discharge, confinement for thirty months, forfeiture of all pay and allowances, and reduction to Private E1.  On the advice of his staff judge advocate, the convening authority approved the sentence as adjudged, despite a pretrial agreement in which the convening authority agreed to disapprove any confinement in excess of twenty-eight months in exchange for the appellant’s pleas of guilty.


We have reviewed this case under Article 66, UCMJ.  The appellant asserts that the military judge abused his discretion by granting the government’s peremptory challenge despite “a defense gender-based Batson objection”
 and by denying a defense challenge for cause.  We disagree with both allegations of error.  However, our review of the record reveals that the approved sentence violates the pretrial agreement.  We will correct the error in our decretal paragraph.

BACKGROUND


The appellant is a male soldier who, as a result of his request for enlisted members, was brought before a panel composed of five officers and five enlisted members for sentencing.  Two officer members and one enlisted member of the panel were women.  The charges and specifications to which the appellant pleaded guilty included two specifications of negligent homicide.  The appellant negligently lost control of the five-ton military truck he was driving, and the soldier-victims tragically died when they were ejected from the vehicle.  One victim was a male, and the other was a female.  The gender of the victims was never an issue at trial.


When the trial counsel exercised his peremptory challenge against the female enlisted member, the civilian defense counsel requested a basis for the challenge.  The military judge clarified that civilian defense counsel requested “a Batson reason,” and the trial counsel responded that “the government believes that Sergeant First Class S[] exercised some degree of indecisiveness [during voir dire], which was the grounds for the challenge.”  The military judge responded, “All right.  Defense, do you have a preempt?”  The civilian defense counsel neither objected to nor disagreed with the trial counsel’s gender-neutral explanation for the peremptory challenge against the female member; instead, he exercised his peremptory challenge.

DISCUSSION

A.  The Challenges


Neither the trial counsel nor the trial defense counsel may engage in racial or sexual discrimination in the exercise of peremptory challenges at trials by courts-martial.  See United States v. Witham, 47 M.J. 297 (1997); United States v. Santiago-Davila, 26 M.J. 380 (C.M.A. 1988).  In United States v. Greene, 36 M.J. 274, 278 n.2 (C.M.A. 1993), our superior court summarized the “three-step process for evaluating equal-protection objections to peremptory challenges” established by the Supreme Court in Batson, 476 U.S. at 97-98: 

The three-step process includes:  (1) a defendant must make a prima facie showing that the prosecutor has exercised a peremptory challenge on the basis of race [or gender]; (2) the burden then shifts to the Government to articulate a race-neutral [or gender-neutral] explanation for striking the jurors in question; and (3) the trial court must determine whether the defendant has carried his burden of proving purposeful discrimination.  

A military judge may not grant a peremptory challenge if the proffered reason is “unreasonable, implausible, or . . . otherwise makes no sense.”  United States v. Tulloch, 47 M.J. 283, 287 (1997). 


We are not convinced on the basis of this record that the appellant has made a prima facie showing that the trial counsel’s challenge was gender-based.  In fact, nothing in the record remotely suggests that the trial counsel challenged the member on the basis of gender.

Nevertheless, having been invited to articulate a gender-neutral basis for the challenge, the trial counsel’s explanation was not unreasonable, implausible, or otherwise nonsensical.  Although the trial counsel’s explanation that the member was “somewhat indecisive” is not immediately apparent in the record, the member’s answers during voir dire were somewhat vague, if not evasive.  Perhaps the trial counsel’s explanation of “indecisive” was his attempt at being charitable.  Additionally, while we cannot tell from the record, it is certainly possible that the member hesitated in time between the propounded voir dire questions and her answers.  But, we will never know because the civilian defense counsel did not object to the trial counsel’s explanation; the military judge did not make any findings or comments on the issue; and the court reporter did not note any pauses between questions and answers.

In resolving this issue against the appellant, we find the civilian defense counsel’s failure to object, challenge, or comment on the trial counsel’s proffered explanation to be most persuasive that the explanation was not a pretext for prohibited sexual discrimination.  The civilian defense counsel’s acceptance of the explanation without objection apparently reflected his satisfaction with the articulated gender-neutral basis.  

We additionally conclude that the civilian defense counsel’s failure to object to or to dispute the trial counsel’s proffered gender-neutral explanation for the peremptory challenge waives the issue on appeal.  See United States v. Walker, 50 M.J. 749, 750-51 (N.M. Ct. Crim. App. 1999) (citing Davis v. Baltimore Gas and Elec. Co., 160 F.3d 1023, 1027-28 (4th Cir. 1998); United States v. Contreras-Contreras, 83 F.3d 1103, 1104-05 (9th Cir. 1996); United States v. Chandler, 12 F.3d 1427, 1430-32 (7th Cir. 1994); United States v. Arce, 997 F.2d 1123, 1126-27 (5th Cir. 1993); Hopson v. Fredericksen, 961 F.2d 1374, 1377-78 (8th Cir. 1992); United States v. Pulgarin, 955 F.2d 1, 1-2 (1st Cir. 1992); United States v. Rudas, 905 F.2d 38, 41 (2d Cir. 1990)).  


The second assigned error, that the military judge abused his discretion by failing to grant the defense challenge for cause against Lieutenant Colonel (LTC) G, merits little discussion.  We are satisfied that neither the innocuous nature of the information the member possessed about this case prior to trial, nor her professional relationship with a potential merits witness (who did not testify in this guilty plea case), provided a basis for finding actual bias.  Under the law, we are required to accord the military judge “‘great deference’” in deciding challenges based on actual bias.  United States v. Rome, 47 M.J. 467, 469 (1998) (quoting United States v. White, 36 M.J. 284, 287 (C.M.A. 1993)).  The military judge did not abuse his discretion in denying the challenge.  

As to appellant’s implied bias argument, we hold that having not asserted implied bias at trial, the issue is waived.  Even had it not been waived, we are well satisfied that members of the public would not reasonably conclude that LTC G’s limited knowledge would have prejudiced her against the appellant in this guilty plea case.  

B.  The Approved Sentence


In the pretrial agreement, the appellant agreed to plead guilty in exchange for which the convening authority agreed to disapprove any sentence to confinement in excess of twenty-eight months.  The military judge accurately explained the terms of the agreement, and all parties agreed with his interpretation.  The appellant complied with his part of the bargain and was entitled to the sentence limitation.

Inexplicably, the staff judge advocate erroneously advised the convening authority to approve the sentence as adjudged, which included confinement for thirty months.  Equally perplexing, neither the trial defense counsel nor the appellate defense counsel caught the error.  Such errors could cause an appellant to suffer illegal post-trial punishment and certainly detract from the high standards expected in the military justice system.


Accordingly, the findings of guilty are affirmed.  Reassessing the sentence on the basis of the error noted, the principles in United States v. Sales, 22 M.J. 305 (C.M.A. 1986), and the entire record, the court affirms only so much of the sentence 

as provides for a bad-conduct discharge, confinement for twenty-eight months, forfeiture of all pay and allowances, and reduction to Private E1.


Judge BROWN and Judge VOWELL concur.







FOR THE COURT:







JOSEPH A. NEURAUTER







Clerk of Court

� Batson v. Kentucky, 476 U.S. 79 (1986).


� After we provided notice of this error to the parties in an in-chambers hearing, the new appellate defense counsel confirmed that the Regional Confinement Facility at Fort Knox correctly calculated the appellant’s release date based on the sentence limitation of twenty-eight months.  We are satisfied that the appellant has not been prejudiced by this error.  
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