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MEMORANDUM OPINION

-----------------------------------------
Per Curiam:

A military judge sitting as a general court-martial convicted the appellant, pursuant to his pleas, of failure to repair (six specifications), absence without leave (two specifications), disobedience of a noncommissioned officer’s order, dereliction of duty (two specifications), larceny of military property (two specifications), and breaking restriction, in violation of Articles 86, 91, 92, 121, and 134, Uniform Code of Military Justice, 10 U.S.C. §§ 886, 891, 892, 921, and 934 [hereinafter UCMJ].  The military judge sentenced the appellant to a bad-conduct discharge, confinement for two years, forfeiture of all pay and allowances, and reduction to Private E1.  The convening authority approved the adjudged sentence and gave the appellant thirty-two days of credit against the sentence to confinement.  This case is before the court for mandatory review under Article 66, UCMJ.  


Although not raised as error, we note that, because of an inaccurate staff judge advocate’s post-trial recommendation (SJAR), the convening authority purported to approve findings of guilty of Specification 2 of Charge IV.  The promulgating order correctly reflects that the military judge had dismissed both specifications of Charge IV and Charge IV prior to pleas.  The appellant’s post-trial matters failed to note the error.


Unless indicated otherwise in his action, a convening authority approves the findings as stated in the SJAR.  See United States v. Diaz, 40 M.J. 335, 337 (C.M.A. 1994).  Because the military judge dismissed Specification 2 of Charge IV, the convening authority’s purported approval of a finding of guilty of that specification was a nullity.  See id.; United States v. Drayton, 40 M.J. 447, 448 (C.M.A. 1994).  Applying United States v. Wheelus, 49 M.J. 283, 289 (1998), however, we note that no prejudice has been alleged before this court, and we find no possible prejudice to the appellant’s substantial rights concerning the approved sentence, the confinement portion of which was identical to the sentence limitations of the appellant’s pretrial agreement.  UCMJ art. 59(a).  Under the facts of this case, we are satisfied that a correct statement of the findings in the SJAR would not have affected the sentence as approved by the convening authority.


The remaining assertions of error, to include those raised personally by the appellant pursuant to United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982), are without merit.

The purported approval of a finding of guilty of Specification 2 of Charge IV and by inference Charge IV( are set aside and Specification 2 of Charge IV and Charge IV are dismissed.  The remaining findings of guilty are affirmed.  Reassessing the sentence based on the error noted and the entire record, the court affirms the sentence.






FOR THE COURT:

JOSEPH E. ROSS

Colonel, JA







Clerk of Court

( The SJAR does not separately set out the findings of any charges, and correctly notes that Specification 1 of Charge IV was dismissed.  A finding of guilty to the specification implies a finding of guilty of the charge.  See United States v. Logan, 15 M.J. 1084, 1085 (A.F.C.M.R. 1983); United States v. Dilday, 47 C.M.R. 172 (A.C.M.R. 1973).
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