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MEMORANDUM OPINION
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Per Curiam:
A military judge sitting as a special court-martial convicted appellant, consistent with his pleas, of receiving stolen property in violation of Article 134, Uniform Code of Military Justice, 10 U.S.C. § 934 [hereinafter UCMJ].  The military judge sentenced appellant to a bad-conduct discharge, confinement for six months, and reduction to Private E1.  In accordance with a pretrial agreement, the convening authority approved confinement for four months, but otherwise approved the adjudged sentence.  This case is before the court for review pursuant to Article 66(c), UCMJ.
In a single assignment of error, appellate defense counsel assert trial defense counsel provided appellant with post-trial ineffective assistance of counsel because she “failed to contact appellant regarding matters that appellant wanted submitted with his clemency petition.”  Appellant and his trial defense attorney, Captain (CPT) M, submitted affidavits to the court addressing this matter.  According to CPT M’s affidavit, she was detailed to represent appellant only for clemency purposes upon CPT W’s permanent change of station move to Germany.  Captain W represented appellant at trial.
Specifically, appellant asserts in his affidavit that he spoke with CPT M only once.  During that conversation, CPT M told appellant “she would contact [appellant] again, so [he] could submit clemency matters.”  However, appellant claims CPT M never contacted him again regarding his clemency petition.  Appellant further claims he “attempted to contact CPT [M] on various occasions to submit [his] clemency matters,” but was unable to reach her.
In her affidavit, CPT M agrees she spoke with appellant only once, but “made it clear [to appellant] that [they] had 30 days to submit matters.”  Captain M told appellant she “would be contacting him again” and, in the interim, provided appellant with her “facsimile number so he . . . could fax any matters . . . he wanted submitted.”  Captain M further states that over the next month she attempted to contact appellant, and “believes [she] attempted to call his parents.”  Though she “left several messages,” CPT M “never heard from SPC [Specialist] Speller again[,] and was unable to locate him.”  Furthermore, CPT M asserts she “did not want to make SPC Speller seem apathetic towards wanting his [bad-conduct discharge] disapproved in [the Rule for Courts-Martial [hereinafter R.C.M.]] 1105 submission, so [she] did not reveal [her] inability to contact him in the submission.”
On 28 December 2004, CPT M submitted a two-page clemency request on appellant’s behalf requesting disapproval of appellant’s bad-conduct discharge.  The request had no enclosures.  Based on these allegations (supported by appellant’s sworn statement), appellant claims he was prejudiced because he was unable to personally petition the convening authority for clemency.  We agree.  
Appellant alleges he was never given the opportunity to submit additional matters to the convening authority.  He has filed with the court the following documents:  (1) appellant’s 16 December 2004 personal clemency letter; (2) an undated petition, initiated by appellant’s mother and signed by eighty individuals, requesting appellant’s punitive discharge be upgraded; (3) a 31 August 2004 memorandum from the Fort Knox Regional Correctional Facility commending appellant’s good behavior; (4) a 30 June 2004 fax from Mr. Gulley, a friend appellant has known for over ten years; (5) a 29 June 2004 letter from Ms. Speller, a relative who has known appellant all his life; (6) a 16 June 2004 letter from Ms. Short, appellant’s former employer and friend for over ten years; (7) an undated letter from Ms. Scott, a friend who has known appellant for twenty-five years; (8) a 28 June 2004 letter from Doctor Testamark, a friend and mentor appellant has known for over fifteen years; (9) a 28 June 2004 letter from Reverend Green, appellant’s pastor with whom he has prayed for fifteen years; (10) a 29 June 2004 letter from Ms. Jackson, a friend and neighbor who has known appellant and his wife for about one year; and (11) a 29 June 2004 letter from Ms. Barnes, a friend who has known appellant all his life.  Although most of these documents (attached to appellant’s pleadings) were admitted at trial as defense exhibits and are located in the record of trial, the record was not specifically listed as an enclosure to the staff judge advocate’s post-trial recommendation (SJAR) or its addendum.  Most important, the documents contain new information which CPT M did not summarize in her R.C.M. 1105 submission, and which the record fails to indicate the convening authority considered before he acted on appellant’s case.
When errors occur in the post-trial stage of a court-martial, the threshold for showing resulting prejudice is low “because of the highly discretionary nature of the convening authority’s clemency power.”  United States v. Lee, 52 M.J. 51, 53 (C.A.A.F. 1999).  Where such errors occur, “material prejudice to the substantial rights of an appellant [is shown] if there is an error and the appellant ‘makes some colorable showing of possible prejudice.’”  Id. (quoting United States v. Wheelus, 49 M.J. 283, 289 (C.A.A.F. 1998)).  Given the “low threshold” of prejudice required for post-trial errors, appellant must demonstrate what he would have submitted to the convening authority had he been afforded the opportunity.  See United States v. Hood, 47 M.J. 95, 98 (C.A.A.F. 1997).  In this case, appellant has made the requisite showing by attaching his personal statement and ten additional clemency documents to his appellate pleadings.

Under the facts of this case, because trial defense counsel and appellant agree they had only one post-trial telephonic discussion regarding clemency matters, we are not confident appellant was given a complete opportunity to submit his personal clemency statement and the additional matters he wanted to highlight for the convening authority.  UCMJ art. 60(c)(2); R.C.M. 1105; Wheelus, 49 M.J. at 289.  Moreover, Article 60, UCMJ, and R.C.M. 1107 require the convening authority to consider clemency materials submitted by the accused pursuant to R.C.M. 1105 and 1106.
Our Article 66(c), UCMJ, review of “the findings and sentence as approved by the convening authority” cannot proceed because appellant’s case is not yet ripe for our review.  We will return this case to provide appellant an opportunity to submit his matters to the convening authority as part of his R.C.M. 1105 submission.  See United States v. Diaz, 40 M.J. 335, 345 (C.M.A. 1994); R.C.M. 1107(g).
The convening authority’s initial action, dated 7 January 2005, is set aside.  The record of trial will be returned to The Judge Advocate General for a new R.C.M. 1106 SJAR and a new initial action by the same convening authority in accordance with Article 60(c)-(e), UCMJ.
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Clerk of Court

� However, we note, except for two, these documents are dated prior to CPT M’s 28 December 2004 clemency request.


� As we are returning this case for a new SJAR and action, the convening authority now has the opportunity to address appellant’s personal assertions of error submitted to the court pursuant to United States v. Grostefon, 12 M.J. 431 ( C.M.A. 1982).  “We have not considered the other errors raised by the appellant because we do not  . . . have before us proper findings and sentence approved by the convening authority.”  United States v. Harris, 30 M.J. 580, 582 n.1 (A.C.M.R. 1990) (citing United States v. Evans, 49 C.M.R. 674 (A.C.M.R. 1974)).
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