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MEMORANDUM OPINION

-----------------------------------------
VOWELL, Judge:


A military judge sitting as a general court-martial convicted the appellant, pursuant to his pleas, of willful damage to military property (twelve specifications) and willful damage to private property (seven specifications), in violation of Articles 108 and 109, Uniform Code of Military Justice, 10 U.S.C. §§ 908 and 909 [hereinafter UCMJ].  The military judge sentenced the appellant to confinement for six months, a fine of $1000.00 (and three additional months confinement if the fine was not paid), reduction to Private E1, and a bad-conduct discharge.  The convening authority approved the sentence as adjudged.


This case was submitted to this court for our Article 66, UCMJ, review on its merits.  Pursuant to United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982), the appellant asks for meaningful sentence relief, based on the dilatory nature of the post-trial processing of this case and the comparison between the appellant’s sentence and the nonjudicial punishment received by the soldier who participated in his crime spree.  We disagree that the appellant’s sentence was inappropriately severe, but find that the post-trial processing of this case warrants some relief.

The appellant was tried and sentenced on 22 June 2000.  On 27 September 2000, over three months later, the 137-page record of trial was completed.  It was sent to the military judge for authentication in late October and returned to the court reporter in early November.  The staff judge advocate’s post-trial recommendation pursuant to Rule for Courts-Martial 1106 [hereinafter R.C.M.] is dated 16 November 2000.  In the interim, the appellant’s trial defense counsel was replaced due to her departure from active duty.  The newly detailed defense counsel requested and received additional time to submit post-trial clemency submissions on behalf of the appellant, citing his need to become acquainted with his client and the case.

In those post-trial clemency submissions, the substitute defense counsel, citing the opinion of this court in United States v. Collazo, 53 M.J. 721, 725 (Army Ct. Crim. App. 2000), complained that the processing of the appellant’s case was dilatory and caused actual prejudice, in that it cost the appellant the services of the defense counsel most familiar with his case and required additional delay while the substitute counsel acquainted himself with the case.  Noting that the length of the record and the time required to prepare it equated to a page of transcript per day, the defense counsel requested that the convening authority set aside the bad-conduct discharge in recompense for the post-trial delay.

Inexplicably, the record contains no staff judge advocate’s addendum addressing what is arguably an allegation of legal error in the post-trial processing of the appellant’s case.  An addendum addressing any allegation of legal error is required by R.C.M. 1106(d)(4).  Although not raised by appellate defense counsel, we note numerous errors in the initial R.C.M. 1106 recommendation:  two of the appellant’s awards, an Army Commendation Medal and an Army Achievement Medal, are not mentioned; the ninety-two days the appellant spent under pretrial restriction are not mentioned, as required by R.C.M. 1106(d)(3)(D); the appellant is listed as single with two children, although his personnel records and a defense exhibit reflect no dependents; his General Technical score is erroneously listed; the maximum punishment the appellant faced as the result of his pleas is misstated by over 100 years; and the maximum discharge possible is misstated as a bad-conduct discharge rather than the authorized dishonorable discharge.  

As the trial defense counsel noted in his post-trial submissions, a convening authority may moot any claims of error in the dilatory processing of a record of trial by granting relief.  This convening authority was apparently deprived of his staff judge advocate’s advice to that effect, because the staff judge advocate failed to address the claims of undue delay and prejudice in any addendum to his initial advice.  We may moot any claim of prejudice by taking corrective action ourselves.  United States v. Johnston, 51 M.J. 227, 229 (1999) (service courts “should promptly return the record of trial to the convening authority for preparation of a new SJA’s recommendation or convening authority’s action . . . unless the record contains the type of error that may readily be corrected by the court without prejudice to the substantial rights of the accused”); United States v. Wheelus, 49 M.J. 283, 287 (1998).  The delay in preparing this record of trial is not as egregious as many we have seen.  Nevertheless, in the absence of an explanation for the delay and advice to the convening authority regarding the defense claim of error and in view of the deficiencies in the post-trial recommendation, we will grant the appellant some relief, exercising our broad authority under Article 66(c), UCMJ, to moot any possible claim of prejudice.   


The findings of guilty are affirmed.  Reassessing the sentence on the basis of the errors noted and considering the entire record, the court affirms only so much of the sentence as provides for a bad-conduct discharge, confinement for five months, reduction to Private E1, and a fine of $1000.00.  


Senior Judge CAIRNS and Judge BROWN concur.
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JOSEPH A. NEURAUTER







Clerk of Court
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