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MEMORANDUM OPINION

-----------------------------------

This opinion is issued as an unpublished opinion and, as such, does not serve as precedent.

Per Curium:

Pursuant to his pleas, appellant was convicted of one specification of absence without official leave (AWOL) and two specifications of assault consummated by battery in violation of Articles 86 and 128, Uniform Code of Military Justice, 10 U.S.C. §§ 886 and 928 [hereinafter UCMJ].  The military judge, sitting as a general court-martial, sentenced appellant to a bad conduct discharge, confinement for ten months, and reduction to the grade of E-1.  The convening authority approved the adjudged sentence, granting 140 days of confinement credit.

In his brief, appellant raises two assignments of error.  First, he alleges the staff judge advocate failed to submit appellant’s request for waiver and deferment of forfeitures to the convening authority.  Second, he alleges post-trial ineffective assistance of counsel for failure to submit timely requests for deferral and waiver of forfeitures.  We find the assignments of error warrant discussion, but no relief.

FACTS


Appellant’s conviction resulted from two assaults on his spouse in August and October of 2008, followed by an AWOL from December 2008 to January 2009.  In an unsworn statement during the sentencing phase of his trial, appellant mentioned his child from a former marriage and his faithful payment of child support for that child’s benefit.  Appellant also expressed remorse for injuring his wife.  In argument on sentence, trial counsel argued for total forfeitures.  Defense counsel made no argument regarding forfeitures.  

Appellant was sentenced on 13 May 2009 and released from confinement on 1 September 2009.  As appellant was advised on his written post-trial and appellate rights form, upon his release he was placed on ordinary leave until it was exhausted on 16 October 2009 and thereafter placed on voluntary excess leave without pay and allowances.  On 14 December 2009, through counsel, appellant submitted his Rule for Court-Martial [hereinafter R.C.M] 1105 matters.  In a personal statement enclosed with his submission, appellant requested disapproval of his punitive discharge or an administrative discharge in lieu of his punitive discharge.  He also made the following request:

that I be allowed partial pay, until my discharge is complete, in order to be able to continue paying child support ($315/month) to my daughter[] and to pay spousal support ($733/month) to my estranged wife until my divorce is finalized or my discharge is complete.

In his 15 December 2009 addendum, the acting Staff Judge Advocate (SJA) specifically referenced appellant’s submission and enclosures, noting the request for disapproval of his punitive discharge or alternate administrative discharge. He concluded and recommended no clemency was warranted.  The addendum does not specifically note or comment on the request for partial pay for the benefit of appellant’s child and estranged wife.  The convening authority took action on 16 December 2009, approving the sentence as adjudged, with proper confinement credit, and without specific action affecting forfeitures. 

Appellant submitted no affidavit or other evidence regarding his post-trial submissions, his intentions, or his communications with or advice from his defense counsel.  

DISCUSSION

The convening authority may, upon request of an accused, defer automatic forfeiture of pay or allowances from their effective date fourteen days after sentence is announced until the date on which the convening authority approves the sentence. UCMJ art. 57(a)(2); R.C.M. 1101(c)(2).  Action on a deferment request must be in writing, and “must include the reasons upon which the action is based.”  See United States v. Sloan, 35 M.J. 4, 6-7 (C.M.A. 1992) (citing R.C.M. 1101(c)(3)). 

While appellant received no adjudged forfeitures of pay as part of his punishment, his sentence subjected him to “automatic” forfeiture of all pay and allowances, which terminated upon his release from confinement.  See UCMJ art. 58b.  Given the timing of appellant’s request regarding these forfeitures, after his release from confinement, the request could not be construed as a request for deferral of that punishment, because forfeitures had already been carried out and appellant was no longer entitled to pay and allowances in his excess leave status. United States v. Paz-Medina, 56 M.J. 501, 503 n.6 (C.A.A.F. 2002) (citations omitted).   The SJA was therefore correct in making no comment on the request, since it could not reasonably be construed as a request for deferral of forfeitures. 

The record does clearly reflect the convening authority acknowledged review and consideration of all matters appellant submitted before taking action.  This would necessarily have included appellant’s request regarding partial pay.   If we accept appellant’s assertion this also constituted a request for waiver of forfeitures, the SJA had no requirement to comment on the request and the convening authority need not take any specific action in denying waiver.  United States v. Zimmer, 56 M.J. 869, 872 n. 4 (C.A.A.F. 2002).  Therefore, appellant’s first assignment of error is without merit.  
With regard to appellant’s second assignment of error, ineffective assistance, “[c]ounsel are presumed to be competent.  To overcome this presumption, an appellant must show that his counsel was deficient, and that he was prejudiced by the deficiency.”  United States v. Lee, 52 M.J. 51, 52 (C.A.A.F. 1999) (citing Strickland v. Washington, 466 U.S. 668 (1984)).  Appellant bears the burden to establish deficient performance.  Strickland, 466 at 687.  At a minimum, evidence must amount to more than ambiguous or equivocal assertions. United States v. Key, 57 M.J. 246, 249 (C.A.A.F. 2002).  Moreover, “[t]o be admissible before this court, factual assertions must be contained in an appellate record of trial or admitted in a proper form.”  United States v. Gunderman 67 M.J. 683, 686 (Army Ct. Crim. App. 2009).   Based on the record, we have no evidence trial defense counsel failed to advise appellant of his rights regarding deferral or waiver
 of forfeitures, or that appellant specifically intended the statement in his personal submission to constitute a request for either.  We would no more presume trial defense counsel was deficient based on these facts than we would presume appellate counsel deficient for failing to obtain an affidavit from appellant.


In light of these facts, we hold appellant has failed to demonstrate prejudice.  “Viewing the entire record, we are confident . . . appellant was afforded effective assistance of counsel and that his trial, including the post-trial processing of his case, was fair and reliable.”  United States v. Clemente, 51 M.J. 547, 552 (Army Ct. Crim. App. 1999).  In addition, we have considered and applied the principles outlined in United States v. Ginn, 47 M.J. 236 (C.A.A.F. 1997) and conclude that our authority is clear to decide the issue of ineffective assistance of counsel without further proceedings to expand the record in this case.

Conclusion

On consideration of the entire record, including the assigned errors and the error personally asserted by appellant pursuant to United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982), we hold the findings of guilty and the sentence as approved by the convening authority correct in law and fact.  Accordingly, those findings of guilty and the sentence are AFFIRMED.







FOR THE COURT:







MALCOLM H. SQUIRES, JR.







Clerk of Court 

� Examining appellant’s post-trial and appellate rights advice, appended to the record, we note the form contains advice on deferral of punishments but does not discuss waiver of forfeitures. As our court took pains to point out, this should be an explicit part of any appellate rights advice, and it would be best practice for that form to reflect a client’s election regarding both deferral and waiver.  See United





(continued . . .)


States v. Fordyce, 69 M.J. 501, 504-05 (Army Ct. Crim. App. 2010).  While we expect to see such advice in forms in the future, under the specific facts of appellant’s case and our court’s relatively recent pronouncement, we will not construe this omission as affirmative evidence of deficient performance.  
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