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BARTO, Senior Judge:
A military judge sitting as a general court-martial convicted appellant, pursuant to his pleas, of larceny of military property of a value of more than $500.00 in violation of Article 121, Uniform Code of Military Justice, 10 U.S.C. § 921 [hereinafter UCMJ].  The convening authority approved the adjudged sentence to a bad-conduct discharge and confinement for nine months.  The convening authority also waived automatic forfeiture of pay and allowances for a period of six months.  This case is before the court for review under the provisions of Article 66, UCMJ.

In a submission presented to the court pursuant to United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982), appellant contends that “he was denied the opportunity to submit clemency matters under [Rule for Courts-Martial] 1105 by his defense counsel.”  Assuming without deciding that trial defense counsel failed to obtain and submit clemency matters from appellant before the convening authority took initial action in the case, we conclude that appellant has failed to establish “a reasonable probability that, but for counsel’s unprofessional errors, the result of the proceeding would have been different.”  United States v. Wiley, 47 M.J. 158, 159 (C.A.A.F. 1997) (quoting Strickland v. Washington, 466 U.S. 668, 694 (1984)).  Appellant has also failed to make a “colorable showing of possible prejudice.”  United States v. Wheelus, 49 M.J. 283, 289 (1998) (quoting United States v. Chatman, 46 M.J. 321, 323-24 (1997)). 
BACKGROUND

Appellant worked as a supply clerk for Bravo Company, 501st Special Troops Battalion at Fort Campbell, Kentucky.  One afternoon, pursuant to his duties, appellant went to the supply room that belonged to Alpha Company to “pick up some supplies [he] had requested from the Alpha Company Supply Sergeant.”  When he arrived at Alpha Company’s supply room, he noticed that neither the supply sergeant nor anyone else was in the area; he also noticed that there were several Dell laptop computers in the supply cage.  The computers were new and packed in their original boxes.  Each box contained a laptop computer along with a black leather carrying case and all the accessories necessary to use the computer.  Because appellant had received delivery of the same type of computers for his own unit, he believed that “the government paid $3,500.00 a piece” for the computers.  Appellant decided that he could steal the laptops and sell them “so that he could get caught up on [his] bills.”  One at a time, appellant took the laptops out of the supply cage and put them into his car.  Appellant then drove the laptops to his house and placed them into his storage shed where he planned to keep them until he could sell them.
The next day, the Alpha Company supply sergeant called appellant and told him that there were several laptop computers missing from the Alpha Company supply room.  She told appellant to return to the Alpha Company area to participate in the investigation into the missing computers.  Appellant immediately called a subordinate in his unit and told her to go to his home, collect the computers, and take them to her home.  Appellant did so because he “knew that [he] was suspected of taking the laptops . . . and [he] just didn’t want them at [his] house.”  Upon being interviewed by agents from the Criminal Investigation Division, however, appellant admitted that he stole the laptops and he admitted that the laptops were at the home of the subordinate soldier.  The computers were ultimately recovered.  
Appellant entered into a pretrial agreement in which he agreed to plead guilty, to enter into a stipulation of fact about the theft, to be tried by a military judge, to waive his right to a pretrial investigation, and to use stipulations of expected testimony for any sentencing witnesses he wished to call who lived more than 100 miles from Fort Campbell, Kentucky.  In exchange, the convening authority agreed to limit appellant’s confinement to twelve months.  During the sentencing phase of his court-martial, appellant introduced evidence of his good duty performance both in garrison and while deployed to Iraq and evidence of his rehabilitative potential.  In addition, appellant’s wife testified that she did not work outside the home and that she was expecting the couple’s second child.  She also informed the military judge that at the time of the incident she and appellant were having financial difficulties.  Appellant’s adjudged sentence was three months lower than the sentence limitation contained in his pretrial agreement.  

After trial, appellant’s trial defense counsel submitted a one-page clemency request to the convening authority.  The document specifically requested that the convening authority approve “only so much confinement as [appellant] has served to date.”  As an alternative, the defense counsel asked the convening authority to “waive the automatic forfeitures of pay and allowances.”  In support of this request, trial defense counsel pointed out that appellant assisted in the recovery of the stolen computers which negated “any loss to the government” and counsel pointed out that appellant “plead guilty to the charges against him, saving the government the time and expense of preparing a contested case.”  Trial defense counsel also informed the convening authority that appellant was the “sole provider for his family” and that appellant’s wife had delivered their second child after trial and remained hospitalized.  The convening authority subsequently approved the adjudged sentence, but he granted counsel’s request for waiver of the automatic forfeiture of pay and allowances. 
Appellant now asserts the following in matters submitted to this court:

Appellant’s defense counsel told him that appellant would be contacted when the time to submit matters had come.  However, when appellant spoke to his defense counsel, the defense counsel informed appellant that he had already received the Action in his case.  Had appellant been given the opportunity to submit matters to the convening authority, he would have provided the attached letters, bills and medical information, plus a post-trial Chapter 10.

The “attached letters” include one from appellant in which he asserts that his misconduct “was an act of poor judgment” in an otherwise commendable military career.  In this letter, appellant also states that his wife is eight months pregnant, that “[s]he will be placed on bed rest for six to eight weeks after her delivery,” and that reduction of his confinement to five months “would help [his] family situation out a lot.”  Appellant further asserts that if he is released from confinement early, he “will be able to start the job that [he] has lined up sooner then [sic] later.”  Additionally, appellant says that he is responsible for child support payments for one biological child and one stepchild and that his family has meager savings to rely upon during his confinement.

Appellant includes two letters to the convening authority in his submission that are apparently from his wife.  In the first letter, appellant’s wife states that she is bearing the burden of caring for the couple’s first child and is expecting their second.  She anticipates six to eight weeks of bed rest after the birth, and she is uncertain as to “how to go about getting anything done.”  In the second letter, appellant’s wife reports the birth of their son, her subsequent surgery, eight weeks of doctor-directed bed rest, and the baby’s blood disorder.  

Appellant’s submission also includes a copy of a document with appointment information for the caesarean section to be performed on appellant’s wife and a copy of a handwritten document on what appears to be a drug prescription form announcing that appellant’s wife “is scheduled for a repeat C-Section” and that appellant’s wife will be out of work for 6-8 weeks due to surgery.”  Appellant further includes a copy of a document purporting to be the lease for appellant’s dwelling for $525.00 per month, as well as various bills for electricity, water, and sewer services, automobile financing, insurance, and outstanding loans or lines of credit.  

We granted the motion by government counsel to attach an affidavit to the record from the trial defense counsel responding to appellant’s assertions.  Counsel stated that he spoke with appellant by telephone on two occasions after appellant’s incarceration but before initial action in this matter.  Trial defense counsel also asserted that he verified the occurrence and timing of these two calls by confirming with confinement facility personnel that both calls were noted on the telephone logs used to track inmate calls.  According to the trial defense counsel, appellant declined to provide any matters for submission to the convening authority, and appellant consented to the submission of the clemency matters described above.

DISCUSSION

Appellant has alleged that his trial defense counsel provided ineffective assistance of counsel by failing to adequately consult with him concerning clemency matters and by failing to submit specified matters on his behalf.  A trial defense counsel’s duties of representation continue through the post-trial proceedings.  United States v. Cornett, 47 M.J. 128, 133 (C.A.A.F. 1997).  Defense counsel is responsible for post-trial tactical decisions, but he should act “after consultation with the client where feasible and appropriate.”  United States v. MacCulloch, 40 M.J. 236, 239 (C.M.A. 1994) (quoting ABA Standards for Criminal Justice, The Defense Function, Standard 4-5.2 (1993)).  We presume counsel to be competent.  To overcome this presumption, appellant must show that his counsel was deficient and that he was prejudiced by the deficiency.  Cornett, 47 M.J. at 133.  
Errors in post-trial representation can be tested for prejudice.  However, because of the highly discretionary nature of the convening authority’s clemency power, the threshold for showing prejudice is low.  [We] will give an appellant the benefit of the doubt and find that “there is material prejudice to the substantial rights of an appellant if there is an error and the appellant ‘makes some colorable showing of possible prejudice.’”  

United States v. Lee, 52 M.J. 51, 53 (1999) (citations omitted).


Assuming without deciding that trial defense counsel did not consult fully with appellant and failed to submit all matters that appellant desired the convening authority to consider, we nevertheless conclude that appellant has failed to make a colorable showing of possible prejudice.  In sum, the matters submitted by trial defense counsel to the convening authority address the issues raised by appellant in his subsequent submission to this court and do so in a more concise and cogent manner than proposed by appellant.  

The crux of appellant’s submission was that he wanted the convening authority to disapprove confinement in excess of five months; similarly, trial defense counsel requested the convening authority to approve “only so much confinement as [appellant] has served to date.”  Both documents cite the hardship to appellant’s family resulting from continued confinement and the birth of appellant’s child.  While appellant generally referred to his good duty performance as a basis for clemency, the staff judge advocate’s recommendation accurately summarized appellant’s service record for the convening authority and listed as an enclosure the record of trial which contained documentation of appellant’s duty performance in Defense Exhibit B.  Moreover, we note that the submission by trial defense counsel highlighted appellant’s guilty plea as a basis for clemency and asked for waiver of automatic forfeitures on behalf of appellant’s family, which was ultimately granted by the convening authority.  The letters submitted by appellant to this court apparently from appellant’s wife are largely cumulative with the assertions made by appellant in his letter.  To the extent that appellant’s submissions describe financial obligations not described by trial defense counsel in his submission to the convening authority, any possible prejudice flowing from defense counsel’s omission is negated by the waiver of forfeitures granted by the convening authority.

It is important to bear in mind that appellant pleaded guilty to stealing five laptop computers that cost the Army over $17,000.00.  Appellant admitted that he stole the computers from another company’s supply room while he was supposed to be performing his duties as a supply specialist.  Appellant also admitted that to keep from getting caught he told a subordinate to drive to his house, take the computers, and store them in her home.  Further, it is important to consider that after hearing the evidence in extenuation and mitigation, the military judge imposed a sentence that included a period of confinement for nine months which was three months less than the sentence limitation in appellant’s very favorable pretrial agreement.  In light of this lenient sentence, the pretrial agreement, and the waiver of forfeitures granted by the convening authority, we confidently conclude that the matters tendered by appellant would have had no effect upon the convening authority’s initial action upon the adjudged sentence.

DECISION


The findings of guilty and the sentence are affirmed.  

Judge CLEVENGER and Judge MAHER concur.






FOR THE COURT:







MALCOLM H. SQUIRES, JR.
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