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MEMORANDUM OPINION

-----------------------------------------
VOWELL, Judge:


Pursuant to a pretrial agreement, the appellant entered pleas of guilty to violating a lawful general regulation (four specifications), sodomy, solicitation to commit sodomy, indecent language, and adultery, in violation of Articles 92, 125, and 134, Uniform Code of Military Justice, 10 U.S.C. §§ 892, 925, and 934 [hereinafter UCMJ].
  A special court-martial composed of officer and enlisted members thereafter sentenced the appellant to a bad-conduct discharge, confinement for one month, forfeiture of $639.00 pay per month for six months, and reduction to Private E1.  The convening authority approved the sentence as adjudged.

In a single assignment of error in this Article 66, UCMJ, appeal, the appellant claims that he was subjected to an unreasonable multiplication of charges, in that Specification 1 (solicitation to commit sodomy) and Specification 2 (indecent language) of Charge IV have as their factual basis the same comments by the appellant to Private First Class (PFC) AM.  Pursuant to United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982), the appellant asserts several additional errors, but none warrant comment or relief.  The appellant asks this court to set aside one finding of guilty (solicitation to commit sodomy) and to remand his case for a sentence rehearing.  The government concedes that the appellant was subject to an unreasonable multiplication of charges, but disagrees that sentence relief is warranted.

With one exception,
 the appellant’s offenses all involved sexual misconduct with soldiers in training assigned to the basic training company in which he served as a drill sergeant.  During one training cycle, the appellant had consensual sexual intercourse and committed sodomy with Private (PVT) JW, kissed and fondled PVT KO, and solicited PFC AM to commit sodomy with him by telling her that he wanted to have oral sex with her.  In more graphic language, the same proposition was charged as communicating indecent language by telling PFC AM that he wanted to “eat her out.”  The stipulation of fact and the providence inquiry made it clear that this statement comprised both the solicitation to commit sodomy and the indecent language. 


In presentencing instructions to the court members, the military judge informed them that the solicitation specification and the indecent language specification arose from the same act.  Rather than informing them that the offenses should be considered as one for sentencing purposes, he further advised them:  “It’s one incident separately charged and you treat that as you will.”


The appellant’s timely motion to dismiss based upon an unreasonable multiplication of charges preserves this issue for appeal.  Cf. United States v. Denton, 50 M.J. 189 (1998) (summary disposition).  In view of the government’s concession of error, we will dismiss Specification 2 of Charge IV (communicating indecent language).


We decline, however, to remand this case for a sentence rehearing.  While the military judge’s statement to the court members stopped short of telling them that the appellant could not be sentenced for both offenses, we are confident that the compounding of one indecent remark into two specifications did not have any appreciable impact on the sentence adjudged.  The appellant was a thirty-four year old married noncommissioned officer with over eleven years of military service whose job was turning civilians into soldiers.  He abused this position by involving or attempting to involve trainees in prohibited sexual activities.  The appellant’s kissing and fondling of PVT KO and his adulterous conduct with PVT JW—which included multiple acts of sexual intercourse in a barracks closet and one on a chair in the company commander’s office—standing alone, fully warranted the sentence adjudged.  His indecent remarks to and solicitation of a sexual relationship with yet a third trainee paled in comparison.  


Dismissal of the indecent language specification would have no impact on the maximum punishment available at this special court-martial.  We are confident that the appellant was appropriately sentenced for the crimes he committed, not the number of specifications in which those crimes were alleged.  We also note that the adjudged sentence was less than the limitation contained in the pretrial agreement, an indication that the appellant himself believed his sentence to be fair.  


The finding of guilty of Specification 2 of Charge IV is set aside and that specification is dismissed.  The remaining findings of guilty are affirmed.  Reassessing the sentence on the basis of the error noted, the entire record, and the principles of United States v. Sales, 22 M.J. 305 (C.M.A. 1986), the sentence is affirmed.


Senior Judge CAIRNS and Judge BROWN concur.







FOR THE COURT:







JOSEPH A. NEURAUTER







Clerk of Court

� The appellant pled not guilty to one additional specification of violating a lawful general regulation by failing to register his privately owned weapon.  This specification was dismissed upon government motion before the providence inquiry began.  Additionally, the government dismissed Charge II (making a false official statement) and its Specification, and two specifications of indecent assault (Specifications 3 and 4 of Charge IV), pursuant to the pretrial agreement, after completion of the providence inquiry.  The court-martial promulgating order incorrectly reflects a plea of not guilty to Charge III (sodomy) and indicates that Charge III and its Specification were dismissed prior to entry of findings.  We will issue a notice of court-martial order correction.





� Specification 4 of Charge I involved transporting a loaded weapon in a privately owned vehicle, in violation of a lawful general regulation.
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