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MOORE, Judge:

Contrary to his pleas, appellant was convicted by a general court-martial composed of officer and enlisted members of accessory to absence without leave, disobedience of a superior commissioned officer, violation of a lawful general regulation (four specifications), sodomy (two specifications), and adultery (two specifications),
 in violation of Articles 78, 90, 92, 125, and 134, 10 U.S.C. §§ 878, 890, 892, 925, and 934, Uniform Code of Military Justice [hereinafter UCMJ].  Appellant was sentenced to a dishonorable discharge, confinement for six years, forfeiture of all pay and allowances, and reduction to Private E1.  The convening authority approved only so much of the sentence as provides for a dishonorable discharge, confinement for four years, forfeiture of all pay and allowances, and reduction to Private E1.  

The case is before us for automatic review pursuant to Article 66, UCMJ.  We have considered the record of trial, appellant’s assignment of error, the government’s reply thereto, and the matters personally raised by appellant pursuant to United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982).  Appellant asserts that the findings of guilty of sodomy with Private (PVT) JB (Charge III and its Specifications) and the finding of guilty of adultery with PVT JB (Specification 1 of Charge IV) are factually insufficient.  We agree.  

Article 66(c), UCMJ, imposes on this court the duty to affirm only those findings of guilty that we find correct in law and fact.  The test for factual sufficiency is “whether, after weighing the evidence in the record of trial and making allowances for not having personally observed the witnesses, [this court is] convinced of [appellant’s] guilt beyond a reasonable doubt.”  United States v. Turner, 25 M.J. 324, 325 (C.M.A. 1987).  


The government concedes that the evidence is insufficient to support the finding of guilty of sodomy in Specification 2 of Charge III.  The only evidence of the sodomy alleged in Specification 1 of Charge III or the adultery in Specification 1 of Charge IV was the testimony of Ms. Christina Weber, a former trainee who served under appellant’s supervision as a drill sergeant.  Ms. Weber testified that in “early January” 2000, she was on a detail with appellant and another soldier.  She stated that appellant told them that he had had sex with his girlfriend that morning and he “could still taste her pussy on his mustache.”
  The only possible corroboration for this statement was PVT JB’s testimony that she stayed with appellant from 5-12 January 2000.  This evidence does not persuade us beyond a reasonable doubt that appellant is guilty of sodomy or adultery with PVT JB on 7 January 2000.  We will grant relief in our decretal paragraph.  

Additionally, we find that the evidence is factually insufficient as to a portion of the language in Specification 4 of Charge II.  Specification 4 of Charge II alleges, inter alia, that appellant fondled Private First Class (PFC) MM’s breasts and genitalia with his hands.  There was no evidence presented that appellant fondled PFC MM’s genitalia.  We will grant relief in our decretal paragraph.  

The findings of guilty of Charge III and its specifications and Specification 1 of Charge IV are set aside and dismissed.  The court approves only so much of the finding of Specification 4 of Charge II as follows:  “In that SSG Weldon B. Ford, U.S. Army, did, at Fort Leonard Wood, Missouri, on or about 10 December 1999, with knowledge that PFC [MM] was then an Initial Entry Training Soldier, violate a lawful general regulation, to wit:  Fort Leonard Wood Regulation 350-12, paragraph 1-6, and Appendix A, dated 28 April 1998, by wrongfully engaging in a personal relationship with PFC [MM], by kissing her on the mouth, by fondling her breasts with his hands, conduct and touching not necessary in the performance of official duties.”  The remaining findings of guilty are affirmed.  
Reassessing the sentence on the basis of the errors noted, the entire record, and applying the principles of United States v. Sales, 22 M.J. 305 (C.M.A. 1986), the court affirms only so much of the sentence as provides for a bad-conduct discharge, confinement for four years, forfeiture of all pay and allowances, and reduction to Private E1.  All rights, privileges, and property of which appellant has been deprived by virtue of that portion of his sentence set aside by this decision are ordered restored as mandated by Article 75(a), UCMJ.  

Senior Judge MERCK and Judge JOHNSON concur.







FOR THE COURT:







MALCOLM H. SQUIRES, JR.







Clerk of Court 

� We note that the staff judge advocate’s post-trial recommendation (SJAR) incorrectly advised the convening authority of the year in which the adultery occurred in Specification 2 of Charge IV.  The SJAR, however, correctly advised the convening authority of appellant’s plea of not guilty, and the court’s finding of guilty to that specification.  This error was not noted by the defense counsel in her post-trial submission.  We will issue a correcting certificate to the promulgating order to reflect the findings of the court.  


� Ms. Weber did not provide any greater detail as to the identity of the girlfriend or the date of the conversation, other than to say on cross-examination that the detail occurred “a week or so” after 5 January 2000.





PAGE  
3

