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MEMORANDUM OPINION ON FURTHER REVIEW
---------------------------------------------------------------
Per Curiam:(
A military judge sitting as a special court-martial convicted appellant, contrary to his pleas, of desertion with intent to avoid hazardous duty, in violation of Article 85, Uniform Code of Military Justice, 10 U.S.C. § 885 [hereinafter UCMJ].  The convening authority approved the adjudged sentence to a bad-conduct discharge, confinement for eight months, forfeiture of $767.00 pay per month for eight months, and reduction to Private E1.  Appellant was awarded fifty-nine days of pretrial confinement credit against his sentence.  

We initially reviewed this case pursuant to Article 66, UCMJ, and found that the staff judge advocate’s (SJA) post-trial recommendation (SJAR) failed to include the date that appellant quit his unit.  By memorandum decision, we remanded the case for a new SJAR and action.  United States v. Ratliff, ARMY 20031037 (Army Ct. Crim. App. 20 Aug. 2004) (unpub.).  Having completed the new SJAR and action, the record is again before us for further review in accordance with Article 66, UCMJ.  Although appellate defense counsel submitted the case on its merits,
 we find that the SJA misadvised the convening authority concerning the military judge’s findings.  We will take corrective action in our decretal paragraph.

Appellant was charged with desertion to avoid hazardous duty.  He pleaded guilty, by exceptions and substitutions, to three distinct periods of absence without leave (AWOL), in violation of Article 86, UCMJ.  Trial counsel put on evidence to prove the offense as charged and the military judge found appellant guilty of desertion with intent to avoid hazardous duty.
  In his SJAR, the SJA incorrectly reported the military judge’s findings as “Guilty, as pled, except the words and figures ‘4th Squadron’ and the figure ‘22,’ substituting therefor the words and figures ‘2d Squadron’ and the figure ‘21’; of the excepted words and figures:  Not Guilty; of the substituted words and figures:  Guilty.”  (Emphasis added).  

It is well-settled that, unless otherwise indicated in his or her action, a convening authority approves the findings as stated in the SJAR.  United States v. Diaz, 40 M.J. 335, 337 (C.M.A. 1994); United States v. Lindsey, 56 M.J. 850, 851 (Army Ct. Crim. App. 2002).  “[I]f the SJAR . . . misstates a finding of guilty, we have no jurisdiction to affirm it.  We may either affirm only those findings of guilty (or portions thereof) that are correctly and unambiguously stated in the SJAR, or return the case to the convening authority for a new SJAR and action.”  United States v. Henderson, 56 M.J. 911, 913 (Army Ct. Crim. App. 2002) (citing Diaz, 40 M.J. at 337).  In this case, the convening authority merely approved three periods of AWOL.  In the interest of efficient administration of justice, we decline to return again the case to the convening authority for a new SJAR and action.

If we conclude that we can “reliably determine what sentence would have been imposed at the trial level if the error had not occurred,” we need not order a rehearing on the sentence in this case.  United States v. Sales, 22 M.J. 305, 307 (C.M.A. 1986).  “[T]he standard for reassessment is not what sentence would be imposed at a rehearing, but rather would the sentence have been ‘at least of a certain magnitude.’”  United States v. Taylor, 51 M.J. 390, 391 (C.A.A.F. 1999) (quoting United States v. Taylor, 47 M.J. 322, 324 (C.A.A.F. 1997).  In curing the error through reassessment, we must “‘assure that the sentence is no greater than that which would have been imposed if the prejudicial error had not been committed.’”  Sales, 22 M.J. at 308 (quoting United States Suzuki, 20 M.J. 248, 249 (C.M.A. 1985)).  Although appellant’s military record is unimpressive, the approved finding concerns significantly lesser misconduct.  

Accordingly, the court affirms only so much of the finding of guilty of The Specification of The Charge as finds that appellant, did, on or about 25 March 2003, without authority, absent himself from his unit, to wit:  Headquarters and Headquarters, 2d Squadron, 3d Cavalry Regiment, located at Fort Carson, Colorado, and did remain so absent until on or about 28 March 2003; and did, on or about 29 March 2003, absent himself from his unit, to wit:  Headquarters and Headquarters, 2d Squadron, 3d Cavalry Regiment, located at Fort Carson, Colorado, and did remain absent until on or about 29 April 2003; and did, on or about 1 May 2003, absent himself from his unit, to wit:  Headquarters and Headquarters, 2d Squadron, 3d Cavalry Regiment, located at Fort Carson, Colorado, and did remain absent until on or about 20 May 2003, in violation of Article 86, UCMJ.  Reassessing the sentence on the basis of the error noted, the entire record, and the principles in United States v. Sales, supra, the court affirms only so much of the sentence as provides for a bad-conduct discharge, confinement for seven months, forfeiture of $767.00 pay for seven months, and reduction to Private E1.  All rights, privileges, and property, of which appellant has been deprived by virtue of that portion of his sentence set aside by this decision, are ordered restored.  See UCMJ arts. 58b(c) and 75(a).
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Clerk of Court

( Judge Stockel took final action in this case prior to her retirement.





� In a footnote, appellate defense counsel asserts a number of errors in the SJAR, but only asks that this court amend the promulgating order.  As discussed in this opinion, the magnitude of one of those errors requires corrective action on the findings. 





� Specifically, the military judge found appellant:  “[o]f the Charge and its Specification:  Guilty, except the words and figures ‘4th Squadron’ and the figure ‘22,’ substituting therefor the words and figures ‘2d Squadron’ and the figure ‘21’; of the excepted words and figures:  Not Guilty; of the substituted words and figures:  Guilty.”  These substitutions changed the unit designation and the termination date of the desertion. 
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