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JOHNSON, Judge:

A military judge sitting as a general court-martial convicted appellant, pursuant to his pleas, of failing to go to his appointed place of duty on divers occasions, abandoning guard, going from his appointed place of duty, being absent without leave (five specifications), and wrongfully distributing marijuana on divers occasions, in violation of Articles 86 and 112a, Uniform Code of Military Justice, 10 U.S.C §§ 886 and 912a [hereinafter UCMJ].  The convening authority approved the adjudged sentence of a bad-conduct discharge, confinement for eighteen months, and forfeiture of all pay and allowances and credited appellant with sixty-two days of confinement credit against the approved sentence to confinement. 

The case is before this court for review pursuant to Article 66, UCMJ.  We have considered the record of trial, appellant’s assignment of error, and the government’s response thereto.  We find that the military judge erred by accepting appellant’s plea to unauthorized absences from 22 July 2002 until 26 July 2002 (Specification 5 of Charge I) and from 7 August 2002 until 15 August 2002 (Specification 8 of Charge I) because appellant’s statements during the providence inquiry raised matters that were inconsistent with the plea.  

LAW

We review a military judge’s acceptance of a guilty plea for an abuse of discretion.  United States v. Eberle, 44 M.J. 374, 375 (C.A.A.F. 1996).  We will not overturn a military judge’s acceptance of a guilty plea unless the record of trial shows a substantial basis in law and fact for questioning it.  United States v. Prater, 32 M.J. 433, 436 (C.M.A. 1991).  A providence inquiry into a guilty plea must establish that the accused believes and admits that he is guilty of the offense and that the factual circumstances admitted by the accused objectively support the guilty plea.  United States v. Garcia, 44 M.J. 496, 497-98 (C.A.A.F. 1996) (citing United States v. Higgins, 40 M.J. 67, 68 (C.M.A. 1994), and Rule for Courts-Martial [hereinafter R.C.M.] 910(e)).

Should the accused set up a matter inconsistent with the plea at any time during the proceeding, the military judge either must “resolve the apparent inconsistency or reject the [guilty] plea.”  Garcia, 44 M.J. at 498 (citing Article 45(a), UCMJ, and R.C.M. 910(h)(2)); see also United States v. Davenport, 9 M.J. 364, 367 (C.M.A. 1980).  Furthermore, “‘[w]here an accused's responses during the providence inquiry suggest a possible defense to the offense charged, the trial judge is well advised to clearly and concisely explain the elements of the defense in addition to securing a factual basis to assure that the defense is not available.’” United States v. Pinero, 60 M.J. 31, 34 (C.A.A.F. 2004) (quoting United States v. Jemmings, 1 M.J. 414, 418 (C.M.A. 1976)). 


The elements of the offense of absence without leave are as follows:

(1)  That the accused absented himself or herself from his or her unit, organization, or place of duty at which he or she was required to be;

(2)  That the absence was without authority from anyone competent to give him or her leave; and

(3)  That the absence was for a certain period of time.

Manual for Courts-Martial, United States (2002 ed.) [hereinafter MCM], Part IV, para. 10b(3).  

The absence is terminated when an accused surrenders to military authority and returns to military control.  Id. at para. 10c(10)(a).  As the MCM explains:

A surrender occurs when a person presents himself or herself to any military authority, whether or not a member of the same armed force, notifies that authority of his or her unauthorized absence status, and submits or demonstrates a willingness to submit to military control.

Id.  

DISCUSSION

UNAUTHORIZED ABSENCE FROM 
22 JULY 2002 UNTIL 26 JULY 2002


Appellant entered a guilty plea to being absent from his unit without leave from 22 July 2002 until 26 July 2002 in violation of Article 86, UCMJ.  During the providence inquiry, appellant told the military judge that he just “hung out” in his room.  He said that one day during this period his commander sent someone to his room after the 0900 formation.  The commander wanted to speak to appellant about why he was not going to work.  After speaking with the commander, appellant went back to work at the motor pool until 1400 to 1430.  He left at that time, went back to his room, and did not return to duty until 26 July 2002.  Appellant agreed with the military judge that the period of his return was not significant enough to terminate his absence.  The military judge therefore found appellant guilty for the entire period.  

“It has long been a principle of military law that an authorized absence may be terminated by any proper exercise of military control over an absentee.”  United States v. Coglin, 10 M.J. 670, 672 (A.C.M.R. 1981) (citing United States v. Jackson, 1 U.S.C.M.A.190, 2 C.M.R. 96 (1952)).  In this case, appellant told the military judge that he was summoned to his commander’s office and counseled about being absent without leave.  After this meeting, he said that he reported to his place of duty at the motor pool, where he stayed for several hours before returning to his room in the barracks.  The facts as described by appellant clearly constituted a “proper exercise of military control” over appellant and terminated the unauthorized absence.

However, appellant’s return to his barracks room and failure to return to his place of duty could have begun a second unauthorized absence within the charged time period.  In such situations, the MCM authorizes an accused to be found guilty “of two or more separate unauthorized absences under one specification, provided that each absence is included within the periods alleged in the specification.”  MCM, 2002, Part IV, para. 10c(11); see also United States v. Francis, 15 M.J. 424, 429-30 (C.M.A. 1983); United States v. Scott, 59 M. J. 718, 722-23 (Army Ct. Crim. App. 2004).  In order for this to occur, the record must establish the termination date for the initial absence and the inception date for the subsequent absence.  Pinero, 60 M.J. at 34-35.  If the record is insufficient to establish these dates, we may still affirm a conviction for an unauthorized absence for a lesser period if the record establishes this lesser period.  Id. 

For example, in Pinero, the accused pled guilty to a fifty-three-day unauthorized absence from 23 October 2000 until 15 December 2000.  Id. at 32.  During the providence inquiry, the accused stated that in mid-November but prior to Thanksgiving, a member of his command came to his quarters and ordered him to participate in command-directed urinalysis.  Id.  The accused stated that he put on his uniform, went to the medical clinic, and then returned home approximately five hour later.  Id.  Our superior court determined that the accused’s participation in this urinalysis terminated his unauthorized absence.  Id. at 34.  Although the court acknowledged that one can find multiple periods of unauthorized absences within a single charged period, the court further noted that the record must support an inception date for the second unauthorized period.  Id.  As the record was insufficient to establish the exact date of the urinalysis, the court only affirmed an unauthorized absence from 23 October until 1 November, the earliest date the absence could have been terminated based on the accused’s statements during the plea inquiry.  Id. at 35.
In the instant case, the record does not establish the date of counseling by appellant’s commander.  Thus, we cannot determine the date of termination or the date of inception for a second period of an unauthorized absence.  This prevents us from affirming two lesser periods of absence during the charged period.

An additional problem with the providence inquiry is that the military judge failed to elicit information to support a finding that appellant was actually absent.  Appellant said that, during the charged time period, he stayed in his barracks room, with the exception of the counseling and subsequent reporting for duty at the motor pool.  These facts create an issue of whether appellant was ever absent from his unit.  The military judge unsuccessfully attempted to remedy this inconsistency by amending the specification to find appellant guilty of being absent from his “place of duty,” rather than his unit.  
The phrase “place of duty” in the context of an absence without leave under Article 86(3), UCMJ, “is a generic term designed to cover the broader concepts of a general place of duty as might be contained within the former terms ‘command,’ ‘quarters,’ ‘station,’ ‘base,’ ‘camp,’ or ‘post.’”  United States v. Brown, 24 C.M.R. 585, 591 (A.F.B.R. 1957).  This is different from the term “appointed place of duty” found in Article 86(1), UCMJ, which “refers to a specifically appointed place of duty such as kitchen police, reveille formation, or first floor of a barracks rather than a broader general place of duty such as a command, a post or a unit.”  United States v. Sturkey, 50 C.M.R. 110, 111 (A.C.M.R. 1975).  The facts as described by appellant do not support a finding that appellant was absent from his place of duty as that term is defined.  While the doctrine of “casual presence”( may have allowed for a finding of guilty to at least a one day unauthorized absence, the military judge failed to define that term for appellant and elicit facts which supported it.  See Scott, 59 M.J. at 722.  Accordingly, we are unable to affirm any part of the finding of guilty to this specification. 

UNAUTHORIZED ABSENCE FROM 
7 AUGUST 2002 UNTIL 15 AUGUST 2002
Appellant also entered a plea of guilty to being absent without leave from his unit from 7 August 2002 until 15 August 2002.  During the providence inquiry appellant told the military judge that he stayed in his room in the barracks and did not perform any military duties during this period.  Appellant also said that each day he was present for either the morning or evening accountability formation.  Appellant said that at some of these formations he was questioned about not showing up for work.  The military judge again found attending a formation was insufficient to terminate appellant’s absence and found him guilty of being absent for the entire period.  However, the military judge, without defense objection, amended the specification to reflect that appellant was absent without leave from his place of duty rather than his unit. 

Appellant’s statements again raised a matter inconsistent with his plea.  As with Specification 5 of Charge I discussed above, this inconsistency was not remedied by the military judge’s amendment of the specification to reflect an absence from appellant’s “place of duty” rather than his unit.  The facts as described by appellant do not support a finding that appellant was continuously absent from his place of duty as that term is defined.  

Instead, appellant’s statements during the providence inquiry clearly demonstrated that at least once a day he submitted to military control by attending one of the daily formations.  During some of these formations, his superiors questioned him about his absence.  At the very least, these facts required the military judge to explain to appellant the concept of termination of the absence by surrender to military authority.  See United States v. Coleman, 34 M.J. 1020, 1022 (A.C.M.R. 1992).  The military judge’s failure to do so rendered the factual predicate insufficient to support the plea of guilty to the entire period charged.

If the providence inquiry clearly established which formations appellant attended, we might have been able to affirm several absences of shorter duration during the charged period.  MCM, 2002, Part IV, para. 10c(11); see also Francis, 15 M.J. at 429-30; Scott, 59 M. J. at 722- 723.  Unfortunately, we are again unable to determine the termination and inception dates for the multiple absences described in the providence inquiry or that appellant was ever actually absent from his place of duty.  As a result, we are unable to affirm any part of the finding of guilty to Specification 8 of Charge I.  
Accordingly, the findings of guilty to Specifications 5 and 8 of Charge I are set aside and those specifications are dismissed.  The remaining findings of guilty are affirmed.  Reassessing the sentence on the basis of the error noted, the entire record, and the principles in United States v. Sales, 22 M.J. 305 (C.M.A. 1986), the court affirms only so much of the sentence as provides for a bad-conduct discharge, confinement for 16 months, and forfeiture of all pay and allowances.  All rights, privileges, and property, of which appellant has been deprived by virtue of that portion of his sentence set aside by this decision, are ordered restored.  See UCMJ arts 58b(c) and 75(a).

Senior Judge MERCK and Judge MOORE concur.







FOR THE COURT:







MALCOLM H. SQUIRES, JR.







Clerk of Court

( “[A]n absentee’s casual presence at a military installation, unknown to competent authority and for purposes primarily his own, does not end his unauthorized absence.  Further, even known presence at a military installation will not constitute termination where the absentee, by design and misrepresentation, conceals his identity or duty status.”  United States v. Jackson, 2 C.M.R. 96 (C.M.A. 1952) (internal citations omitted).
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