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MEMORANDUM OPINION
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MERCK, Senior Judge:  

A military judge sitting as a special court-martial convicted appellant, pursuant to his pleas, of absence without leave and absence without leave terminated by apprehension, in violation of Article 86, Uniform Code of Military Justice, 10 U.S.C. § 886 [hereinafter UCMJ].  The convening authority approved the adjudged sentence of a bad-conduct discharge, confinement for seventy-five days, forfeiture of $767.00 pay per month for three months, and reduction to Private E1.  The convening authority credited appellant with thirty-five days of confinement credit against the approved sentence to confinement.  


The case is before the court for mandatory review pursuant to Article 66, UCMJ.  Appellant asserts and the government agrees that appellant is entitled to a new staff judge advocate post-trial recommendation (SJAR) and action.  


On 5 September 2003, appellant submitted an offer to plead guilty.  The offer included that “[t]he Convening Authority [agreed] to disapprove any confinement adjudged in excess of FORTY (40) DAYS.”  On 8 September 2003 the convening authority accepted appellant’s offer.


On 10 September 2003, appellant pled guilty in accordance with the pretrial agreement and following colloquy took place:

MJ:  [T]his court-martial sentences you:

To be reduced to the grade of Private, E1;

To forfeit $767 pay per month for 3 months;
To be confined for 75 days; and, 

To be discharged from the service with a bad-conduct discharge.


. . . .

MJ:  It’s my understanding of the effect of the pretrial agreement is that the Convening Authority must disapprove all confinement adjudged in this case in excess of 40 days.  I adjudged 75.  He must disapprove 35 days of it.  Furthermore, the Convening Authority will give the accused 35 days credit against the 40 days that appears in the pretrial agreement.  The Convening Authority may approve the reduction to Private, E1, the adjudged forfeitures, and he may approve the bad-conduct discharge.
Do counsel agree with my interpretation?

TC:  Yes, Your Honor.

DC:  Yes, sir.

MJ:  Is that also your understanding?

ACC:  Yes, sir.


The staff judge advocate (SJA), in an undated SJAR, advised the convening authority that appellant’s adjudged sentence included “to be confined for 75 days,” and that “the Convening Authority [agreed] to disapprove any confinement adjudged in excess of 40 days.”  The SJA recommended, however, that the convening authority approve the adjudged sentence.


On 22 October 2003, appellant’s clemency matters stated that “PVT Gauthier was sentenced to a Bad Conduct Discharge, reduction to E-1, forfeiture, and was released from confinement with time served at the conclusion of the court-martial proceedings.”(  

On 30 October 2003, in his addendum to the SJAR, the SJA recommended that the convening authority approve the sentence.  The convening authority, after stating that he had considered the record of trial, SJAR, the addendum to the SJAR, and appellant’s submission, concurred with the SJA’s recommendation and signed an action approving the adjudged sentence.  


Convening authorities use SJARs and any addenda in deciding what action to take on the findings and sentence of a court-martial.  See R.C.M. 1107(b)(1); R.C.M. 1106(d).  This court has stated on numerous occasions that it is “imperative that the convening authority be provided accurate and complete information in the post-trial recommendation [and] addenda thereto . . . .”  United States v. Godfrey, 36 M.J. 629, 631 (A.C.M.R. 1992); United States v. Wellington, 58 M.J. 420, 427 (C.A.A.F. 2003).  Because of the confusing SJAR, addendum to the SJAR, and the incorrect sentence approved by the convening authority, we will exercise our considerable discretion and require a new SJAR and action.  


The action of the convening authority, dated 30 October 2003, is set aside.  The record of trial will be returned to the Judge Advocate General for a new SJAR and action by the same or a different convening authority in accordance with Article 60(c)-(e), UCMJ.

Judge JOHNSON and Judge MOORE concur.







FOR THE COURT:







MALCOLM H. SQUIRES, JR.







Clerk of Court

( In the Brief on Behalf of Appellant, appellate defense counsel stated in a footnote that he “confirmed that [appellant] did receive the benefit of his [pre-trial agreement] and confinement credit.”
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