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MEMORANDUM OPINION
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CARTER, Judge:


A general court-martial composed of officer and enlisted members convicted appellant, contrary to his pleas, of attempted premeditated murder and conspiracy to commit aggravated assault (as a lesser-included offense of the charged offense of conspiracy to commit premeditated murder), in violation of Articles 80 and 81, Uniform Code of Military Justice, 10 U.S.C. §§ 880 and 881 [hereinafter UCMJ].  The convening authority approved the adjudged sentence to a dishonorable discharge, confinement for two years, forfeiture of all pay and allowances, and reduction to Private E1.  This case is before the court for review under Article 66, UCMJ.


One of the assignments of error urges us to reduce the finding of guilty of attempted premeditated murder to aggravated assault, because the guilty findings to attempted premeditated murder and conspiracy to commit the lesser-included offense of aggravated assault are “fundamentally inconsistent.”  We have carefully reviewed the entire record, particularly the contradictory sworn testimony of appellant and Private Lund (formerly Specialist Lund, an admitted co-conspirator who testified under a grant of immunity), as well as appellant’s three-page sworn statement (Prosecution Exhibit 23).  Under the facts of this case, we hold that there is no fundamental inconsistency in the members’ findings of guilty that warrants relief.  See United States v. Speer, 36 M.J. 997, 1000 n.2 (A.C.M.R. 1993) (concluding that a finding of not guilty to conspiracy to distribute cocaine is not inconsistent with a guilty finding of distribution of the same cocaine by aiding and abetting), aff’d, 40 M.J. 230 (C.M.A. 1994); United States v. Smith, 4 M.J. 809, 811-12 (A.F.C.M.R. 1978) (following the majority rule in state and federal courts that an “inconsistency in the jury verdict does not warrant setting aside findings of guilty sustained by the evidence”).


Exercising our Article 66(c), UCMJ, authority, we specifically find that appellant agreed with Specialist Lund and Private Armann to help build a firearm in exchange for the future payment of $1,000.00 to $4,000.00.  When the first firearm exploded during a firing test, appellant built a second firearm, which he knew would be fitted with a scope and a silencer.  As appellant admitted, neither of the other co-conspirators had the expertise to make the firearm used in the attempted murder.  This planned attempted murder could not have occurred without appellant’s aiding and abetting the offense by manufacturing the second firearm that was in fact used to shoot a fellow soldier while she performed gate guard duty.  Appellant claimed knowing only that the weapon was to be used by Private Armann to scare the victim into paying Private Armann $50,000.00 she allegedly owed him.  We specifically find that appellant understood that the plan was to kill the victim in order to collect the proceeds from her Serviceman’s Group Life Insurance Policy, and that appellant shared Private Armann’s specific intent and premeditated design to kill the victim.  We further find appellant’s testimony that he had no knowledge that Private Armann intended to hurt or kill the victim to be untruthful.  UCMJ art. 66(c).  We have reviewed each specification independently and are satisfied, beyond any reasonable doubt, of the legal and factual sufficiency of both charges and specifications, as found by the members.  UCMJ art. 66(c); Jackson v. Virginia, 443 U.S. 307, 319 (1979); United States v. Turner, 25 M.J. 324, 324-25 (C.M.A. 1987).

Appellant also alleges, and the government agrees, that he is entitled to relief under United States v. Kinsch, 54 M.J. 641 (Army Ct. Crim. App. 2000), for unlawful post-trial punishment while serving a portion of his sentence to confinement at the United States Army Confinement Facility, Europe, located in Mannheim, Germany, from 29 January 1999 to 23 October 1999.  Like Kinsch, appellant specifically alleges in an affidavit that he saw “cadre members hit the inmates in the groin area, (to include myself).”  For the reasons articulated in Kinsch, we find that appellant was subjected to illegal punishment and will grant appellant one month of confinement relief in our decretal paragraph.

Although not raised by either appellate counsel, we note that the findings of guilty were irregularly entered in that there was no announcement of findings concerning the two specifications in this case as contemplated by Rule for Courts-Martial 918(a).  See also Manual for Courts-Martial, United States (2000 ed.), app. 10, at A10-1.  Because there is no statutory requirement that findings be announced individually by specification, we find that appellant has suffered no prejudice from the court’s irregular announcement of its findings.  See United States v. Timmerman, 28 M.J. 531, 533 (A.F.C.M.R. 1989) (citing UCMJ art. 51(a) and 53).

In appellant’s case, the president of the court followed the findings worksheet, which did not provide for the announcement of findings concerning the specifications, and announced the following findings:

Specialist Roy P. Tarbox, this court-martial finds you:


Of Charge I:  Guilty


Of Charge II:  Not Guilty of conspiracy to commit premeditated murder, but Guilty of conspiracy to commit aggravated assault.

When irregular findings of guilty are entered in a case, we may affirm only those findings that are certain, free from any ambiguity, and clearly convey the manifest intention of the fact-finding body.  United States v. Dilday, 47 C.M.R. 172, 173 (A.C.M.R. 1973); United States v. King, 50 M.J. 686, 687 (A.F. Ct. Crim. App. 1999); United States v. Read, 29 M.J. 690, 690 (A.C.M.R. 1989).  We review the entire record to determine the fact finder’s intent with respect to the announcement of findings.  Timmerman, 28 M.J. at 536.


In appellant’s case we are convinced that the members determined that appellant was guilty of the singular specification corresponding to the finding of guilty of each of the two charges.  We reach this determination based upon the following matters of record.  During the entire trial, each member had a copy of the charged specifications as reflected on the “flyer” (Appellate Exhibit IV).  The military judge properly instructed the members on the elements of proof of the charged specifications, the elements of proof of lesser-included offenses for each specification, and voting procedures for the charged offenses and lesser-included offenses.  The announced findings of guilty to one charged offense and one lesser-included offense demonstrate that the members properly followed the military judge’s instructions in this regard.  The president followed the prescribed format on the sentence worksheet for announcing the court’s verdict.  It would have been nonsensical and contrary to the military judge’s instructions for the members to find appellant guilty of the charge but not guilty of the singular specification corresponding thereto.  The parties to the trial understood the members’ findings as no question or objection was raised after their announcement.  Accordingly, based upon the record as a whole, we are satisfied that the court’s verdict was certain, definite, and free from ambiguity, and that appellant suffered no material prejudice from the irregular form in which the findings were announced.  UCMJ art. 59(a); Timmerman, 28 M.J. at 537.  We will modify the language of the specification of the lesser-included offense to more accurately reflect the member’s finding of guilty of conspiracy to commit aggravated assault.

We have considered the remaining assignments of error and the matters personally submitted by appellant pursuant to United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982), and find them to be without merit.

The court affirms only so much of the finding of guilty of the Specification of Charge II as finds that appellant did, at or near Hanau, Germany, between on or about 1 July 1998 and 10 October 1998, conspire with Private Kurtis A. Armann and Specialist Jeremy J. Lund to commit an offense under the Uniform Code of Military Justice, to wit:  aggravated assault of [the victim], and in order to effect the object of the conspiracy the said SPC Tarbox made the firearm that the said PVT Armann used to shoot [the victim], in violation of Article 81, Uniform Code of Military Justice.  The remaining findings of guilty are affirmed.  After considering the entire record, the court affirms only so much of the sentence as provides for a dishonorable discharge, confinement for twenty-three months, forfeiture of all pay and allowances, and reduction to Private E1.

Senior Judge TOOMEY and Judge HARVEY concur.
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JOSEPH A. NEURAUTER







Clerk of Court
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