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MEMORANDUM OPINION
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CARTER, Judge:


A general court-martial convicted appellant, pursuant to his pleas, of one specification of larceny, in violation of Article 121, Uniform Code of Military Justice, 10 U.S.C. § 921 [hereinafter UCMJ].  A panel composed of officer and enlisted members convicted appellant, contrary to his pleas, of conspiracy to commit larceny, larceny (twelve specifications), and receiving stolen property, in violation of Articles 81, 121, and 134, UCMJ.  The convening authority approved the adjudged sentence to a bad-conduct discharge, forfeiture of $500.00 pay per month for two months, and reduction to Private E1.


In this Article 66, UCMJ, appeal, appellant asserts that the findings of guilty of the contested specifications are legally and factually insufficient.  As discussed herein, we agree in part as to factual sufficiency.  Appellant also asserts that all thirteen larceny specifications of Charge II constituted an unreasonable multiplication of charges.  We agree that the twelve contested larceny specifications constituted an unreasonable multiplication of charges.  We find the remainder of appellant’s assignments of error and the matters personally asserted by appellant under United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982), to be without merit.

Facts

The Army and Air Force Exchange System (AAFES) maintains an automated list of people who have returned the most items for a refund of $25.00 or more without a purchase receipt.  Between 5 September 1998 and 12 August 1999, appellant and his wife returned over 170 items to seven AAFES Europe locations, without purchase receipts, for cash refunds in excess of $9,000.00, more than anyone else in Europe at the time.  Accordingly, AAFES security personnel carefully watched appellant shop on 13 August 1999 and apprehended him for shoplifting $332.98 worth of shoes, clothing, and aftershave.  At appellant’s request, the members were advised prior to the contested portion of the trial that appellant pleaded guilty to this shoplifting offense (Specification 1 of Charge II).


During two interviews by military police investigators (MPI) after his apprehension for shoplifting, appellant explained how he acquired the other items he and his wife had previously returned for cash refunds.  In his written statements, appellant stated that he received the merchandise, one to ten items at a time, in unopened packages from Mr. Donald Wright (an AAFES Europe warehouse supervisor and foreman) as payment for appellant’s “performing many jobs, working on his cars, moving furniture and thing[s] of that nature.”  Appellant admitted that on forty to fifty occasions, he and his wife returned these unopened items to AAFES for cash refunds.  In his written statements, appellant acknowledged that the items could have been stolen, but said that he did not know if they were stolen.  In oral statements to MPI, which appellant declined to put in writing, appellant admitted that he knew the items he received from Mr. Wright were stolen.  Appellant’s wife also told MPI that the returned items were received from Mr. Wright and were stolen property.  In a sworn deposition, Mr. Wright admitted that he gave appellant stolen AAFES property on one occasion, but stated that he usually sold it to appellant at unauthorized discount prices.  Mr. Wright stated that he thought appellant used the property for his family.  Mr. Wright denied any knowledge of a conspiracy to return the property to AAFES for a full cash refund.


The government charged appellant with twelve specifications of larceny of AAFES funds, one specification per month from September 1998 through August 1999, specifically listing each item and the dollar amount for every item that was returned during this period for a cash refund without a purchase receipt.  The findings of guilty by the members changed the dollar amount in one specification to “of some value” and to a value of “more than $100.00” in the eleven remaining contested specifications.  The members found appellant guilty of larceny of U.S. currency by wrongfully returning each type of property charged in each speci-fication, but excepted out the specific numbers of each item wrongfully returned as alleged in the specifications.

Unreasonable Multiplication of Charges


Under the facts of this case, we find that the government’s division of a single conspiracy to commit a continuous course of larceny of AAFES funds into twelve separate larceny specifications constituted an unreasonable multiplication of charges.  See Rule for Courts-Martial 307(c)(4) discussion.  To moot any possible claim of prejudice to appellant as to findings, we will merge these twelve specifi-cations (Specifications 2-13 of Charge II) into one specification of a “value of more than $100.00.”  See UCMJ arts. 66(c) and 59(a); United States v. Wheelus, 49 M.J. 283, 289 (1998).
Factual Sufficiency


When reviewing a case for factual sufficiency, this court must, after weighing the evidence and making allowances for not having seen the witnesses in person, be convinced ourselves that an accused is guilty beyond a reasonable doubt.  UCMJ art. 66(c); United States v. Turner, 25 M.J. 324, 325 (C.M.A. 1987).  After carefully considering the entire record, we are not satisfied beyond a reasonable doubt that Mr. Wright was a part of the conspiracy to wrongfully return merchandise to AAFES for cash refunds.  Additionally, we have modified the listing of stolen property that appellant (1) knowingly received in Charge III and its Specification, and (2) wrong-fully returned for cash refunds in the consolidated Specification 2 of Charge II, to more closely match the items appellant discussed in his two written statements.  As modified, we are satisfied beyond a reasonable doubt of appellant’s guilt of the affirmed charges and specifications.  UCMJ art. 66(c).

Decision

The court affirms only so much of the findings of guilty of Charge I and its Specification as finds that appellant did, at or near Wiesbaden, Germany, between on or about 1 September 1998 and on or about 13 August 1999, conspire with Elizabeth C. Maddox to commit an offense under the Uniform Code of Military Justice, to wit: larceny of more than $100.00 in U.S. currency, the property of AAFES Europe, and in order to effect the object of the conspiracy the said Sergeant Jerry E. Maddox and his wife Elizabeth C. Maddox, did, between on or about 1 September 1998 and on or about 13 August 1999, steal more than $100.00 in U.S. currency, the property of AAFES Europe, by wrongfully returning property of AAFES Europe for cash refunds, in violation of Article 81, Uniform Code of Military Justice.


Specifications 2 through 13 of Charge II are consolidated into a single Specification 2 of Charge II as finds that appellant did, at or near Kaiserslautern, Wiesbaden, Darmstadt, Vogelweh, Hanau, Mannheim, and Mainz-Kastel, Germany, on divers occasions between on or about 5 September 1998 and on or about 12 August 1999, steal more than $100.00 in U.S. currency, the property of AAFES Europe, by wrongfully returning AAFES merchandise, to wit:  shoes, socks, jerseys, shirts, pants and athletic attire, to AAFES Europe facilities at the above named locations for cash refunds, in violation of Article 121, Uniform Code of Military Justice.  The finding of guilty of Specification 2 of Charge II, as so amended, is affirmed.  The findings of guilty of Specifications 3 through 13 of Charge II are set aside and those Specifications are dismissed.  The findings of guilty of Specification 1 of Charge II and Charge II are affirmed.

The court affirms only so much of the findings of guilty of Charge III and its Specification as finds that appellant did, at or near Wiesbaden, Germany, on divers occasions between on or about 1 September 1998 and on or about 13 August 1999, wrongfully receive AAFES merchandise, to wit:  shoes, socks, jerseys, shirts, pants and athletic attire, of a value of more than $100.00, which property, as he, the said Jerry E. Maddox, then knew, had been stolen, in violation of Article 134, Uniform Code of Military Justice.


Our modifications of the findings of guilty reduce the number of larceny specifications and the number of parties to the conspiracy charge but do not change the gravamen or the ongoing nature of appellant’s thefts.  Accordingly, reassessing the sentence on the basis of the errors noted, the principles in United States v. Sales, 22 M.J. 305 (C.M.A. 1986), and the entire record, the court affirms the sentence.  


Senior Judge CHAPMAN and Judge STOCKEL concur.







FOR THE COURT:
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