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MEMORANDUM OPINION
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OLMSCHEID, Judge:
A general court-martial composed of officer and enlisted members convicted appellant, contrary to his pleas, of attempted sodomy with a child under the age of sixteen, rape of a child under the age of sixteen, indecent liberties with a child under the age of sixteen, and obstruction of justice, in violation of Articles 80, 120, and 134, Uniform Code of Military Justice, 10 U.S.C. §§ 880, 920, and 934 [hereinafter UCMJ].  The panel sentenced appellant to a dishonorable discharge, confinement for ten years, forfeiture of all pay and allowances, and reduction to Private E1.  The panel also recommended that six months of base pay be paid to appellant’s family.  The convening authority approved the adjudged sentence and credited appellant with 246 days of confinement against the sentence to confinement.  

The case is before the court for review under Article 66, UCMJ.  We have considered the record of trial, appellant’s assignments of error, those matters personally raised by appellant pursuant to United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982), and the government’s response thereto.  We heard oral argument on 19 September 2006.  We find that the staff judge advocate’s (SJA) post-trial recommendation (SJAR) did not correctly advise the convening authority of the findings of the court-martial because it did not include the court-martial’s clemency recommendation.  In fact, the SJAR expressively misinformed the convening authority by stating, “Recommendation for clemency made in conjunction with announcement of sentence:  None.”  We will grant appropriate relief in our decretal paragraph.  

After announcing the sentence, the court-martial panel recommended “that six months of base pay will go towards the family.”  Such recommendations by a panel “must be brought to the attention of the convening authority to assist him in considering the action to take on the sentence.”  United States v. Lee, 50 M.J. 296, 297 (C.A.A.F. 1999).  Failure to do so in this case amounted to plain error.  See United States v. Paz-Medina, 56 M.J. 501, 504-505 (Army Ct. Crim. App. 2001).  
This case is the second court-martial resulting from a set of charges that were severed before trial.  We take judicial notice of the matters submitted pursuant to Rules for Courts-Martial [hereinafter R.C.M.] 1105 and 1106 to the convening authority on 24 June 2004 in regard to appellant’s first court-martial.  Therein appellant informed the convening authority that the loss of income resulting from his sentence at the first court-martial had caused his wife and three children, one of which was the victim in the second trial, to be placed on public assistance.  Furthermore, we note that the convening authority agreed, on 14 March 2003, to defer $600.00 of the forfeitures resulting from the first trial until he took action on that case on 1 July 2004.  
At the time of the convening authority’s action on appellant’s second trial (15 July 2004) there were, therefore, no forfeitures left for the convening authority to waive or defer by operation of Article 58b, UCMJ, from appellant’s first court-martial.  It is important to note, however, that the convening authority had the ability “to recall and modify his action at any time prior to forwarding the record for review, as long as the modification [did] not result in action less favorable to the accused than the earlier action.”  R.C.M. 1107(f)(2).  Our records indicate that the record of trial from appellant’s first court-martial did not reach our court for review until 27 July 2004, twelve days after the convening authority’s action on appellant’s second court-martial on 15 July 2006.  Thus, it appears that had the convening authority been informed by his SJA that appellant’s second court-martial had recommended that he provide even more assistance to appellant’s family, the convening authority may have been able to have recalled and modified his action on appellant’s first court-martial
 to give him the ability to effectuate the panel’s request in his action on the second court-martial.  Moreover, even without recalling his first action, the convening authority could have granted appellant some alternative form of clemency in his action on the second court-martial.  As such, we find that the error was not waived by the trial defense counsel’s failure to object to the omission of the panel’s recommendation in the SJAR.  See id.    


Because we determine that a new convening authority’s action is appropriate in this case, we will not address the other errors asserted by appellant at this time.  Accordingly, the convening authority’s action is set aside.  The record of trial will be returned to The Judge Advocate General for a new SJAR and action by the same or a different convening authority in accordance with Article 60(c)-(e), UCMJ.
  
Senior Judge JOHNSON and Judge KIRBY concur.






FOR THE COURT:







MALCOLM H. SQUIRES, JR.







Clerk of Court

� The court is aware that on 1 July 2004 the convening authority denied appellant’s request to waive appellant’s forfeitures from his first court-martial.  This decision, however, was made without the benefit of being properly informed of the recommendation of appellant’s second court-martial.  By 1 July 2004, the SJA should have been well aware of the recommendation by the court-martial on 28 March 2003.  The SJA should have informed the convening authority that the only way to grant the second court-martial’s request would be if the convening authority agreed to waive the forfeitures from appellant’s first court-martial. 





� Although the same or a new convening authority will no longer have the option of recalling and modifying the action on appellant’s first court-martial, the convening authority will have the ability to fashion an alternative form of clemency should it be deemed warranted.  See United States v. Moreno, 63 M.J. 129, 143 (C.A.A.F. 2006).
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