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MEMORANDUM OPINION
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CLEVENGER, Judge:

A military judge sitting as a special court-martial convicted appellant, in accordance with his plea, of desertion terminated by apprehension in violation of Article 85, Uniform Code of Military Justice, 10 U.S.C. § 885 [hereinafter UCMJ].  Appellant was sentenced to a bad-conduct discharge, confinement for four months, forfeiture of $500.00 pay per month for four months, and reduction to Private E1.  The convening authority approved the sentence but suspended the confinement in excess of three months for three months pursuant to a pretrial agreement.  The case is before us for review pursuant to Article 66, UCMJ.

Appellant assigns as an error, and the appellee concedes, that the record provides an inadequate factual basis to affirm so much of the guilty finding as alleges appellant’s three-year period of desertion was terminated by apprehension.  We agree.

The military judge failed to resolve the factual inconsistencies both in appellant’s own statements and in the stipulation of fact, admitted as Prosecution Exhibit 1.  See Article 45(a), UCMJ; United States v. Outhier, 45 M.J. 326, 331 (C.A.A.F. 1996).  The stipulation states: “The accused was apprehended for desertion during a routine traffic stop.”  That would certainly imply an involuntary return to military control.   However, during the providence inquiry, the following exchanges occurred between appellant and the military judge:

MJ [Military Judge]:  Okay.  And when they [City of Sullivan, Missouri, Police Department] apprehended you, did they make inquiries about your status as a soldier?

ACC [Appellant]:  Yes, sir.

MJ:  Did you volunteer to them that you were an AWOL soldier?

ACC:  Yes, sir.

MJ:  Okay.  After they had picked you up?

ACC:  Yes, sir. 

And then later in the providence inquiry:

MJ:  Okay. Let me see if I understand what you are telling me then.  Sometime about the 11th of February, this year, you were in a place called Sullivan, Missouri, and a city police officer stopped you because he thought you were suspicious.  Then he discovered, from what you told him, that you were actually a soldier and you were AWOL from your unit, and he let somebody at the county know.  They took custody of you. 

And then finally:

MJ:  Did you initiate your return to military control at all in February of this year?

ACC:  No, sir.

MJ:  It was sort of out of your control, by accident, that they picked you up in Sullivan, Missouri?

ACC:  Yes, sir.

MJ:  And then you decided to make the best of it, since the civilian policeman had caught you, and to come clean about your status?

ACC:  Yes, sir.

This providence inquiry is hardly a model to emulate.  See United States v. Smith, 44 M.J. 387, 393 (C.A.A.F. 1996).  The facts offered by appellant could support a conclusion that he only revealed his deserter status in order to avoid entanglement with civilian law enforcement authorities, and thus involuntarily returned to military control.  Alternatively, the facts might support a conclusion that appellant desired, at the time he was apprehended by civilian authorities, for reasons totally unconnected to his military status, to return to military control.  See Department of the Army Pamphlet 27-9, Military Judges’ Benchbook, para. 3-9-1d. Note 3 (discussing whether a return to military control is voluntary or involuntary).  It was the military judge’s duty to resolve the matter clearly.  Failing that, we will take corrective action.

We have considered the matters personally submitted by appellant pursuant to United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982), and find them to be without merit.

Only so much of the finding of guilty of The Specification of the Charge is affirmed as provides that appellant “did, on or about 5 February 1999, without authority and with intent to remain away therefrom permanently, absent himself from his unit, to wit:  C Company, 1st Engineer Battalion, located at Fort Riley, Kansas, and did remain so absent in desertion until on or about 11 February 2002.”

Reassessing the sentence in light of the error noted, the entire record and the principles of United States v. Sales, 22 M.J. 305 (C.M.A. 1986), the court affirms the sentence. 


Senior Judge CHAPMAN and Judge STOCKEL concur.
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