RUPP – ARMY 20010949

UNITED STATES ARMY COURT OF CRIMINAL APPEALS

Before

HARVEY, BARTO, and SCHENCK

Appellate Military Judges

UNITED STATES, Appellee

v.

Private E1 LISA K. RUPP
United States Army, Appellant

ARMY 20010949
1st Armored Division
Stephen R. Henley, Military Judge

Lieutenant Colonel Mark S. Martins, Staff Judge Advocate (post-trial)
Major Walter Hudson, Acting Staff Judge Advocate (addendum)
For Appellant:  Colonel Robert D. Teetsel, JA; Lieutenant Colonel Mark Tellitocci, JA; Major Sean S. Park, JA; Captain Michael L. Kanabrocki, JA; Captain Linda A. Chapman, JA (on brief).
For Appellee:  Colonel Steven T. Salata, JA; Lieutenant Colonel Mark L. Johnson, JA; Lieutenant Colonel Theresa A. Gallagher, JA; Captain Mason S. Weiss, JA (on brief).

26 May 2005
-------------------------------------

MEMORANDUM OPINION

-------------------------------------
Per Curiam:


A military judge sitting as a special court-martial convicted appellant, pursuant to her pleas, of failure to repair, failure to obey an order, use and distribution of marijuana, use and distribution of psilocybin mushrooms, and introduction of marijuana onto a military installation with the intent to distribute, in violation of Articles 86, 92, and 112a, Uniform Code of Military Justice, 10 U.S.C. §§ 886, 892, and 912a [hereinafter UCMJ], respectively.  The convening authority approved the adjudged sentence of a bad-conduct discharge and confinement for 90 days.  This case is before the court for review under the provisions of Article 66, UCMJ.  
As a threshold matter, we note that there are two documents styled, “Staff Judge Advocates Post-Trial Recommendation in the Special Court-Martial Case of United States v. Lisa K. Rupp” (SJAR) in the allied papers attached to the record of trial.  The first SJAR is signed by Major (MAJ) Jeffrey T. Walker as the Acting Staff Judge Advocate and is dated 28 January 2002.  In her post-trial submission on behalf of appellant dated 11 February 2002, trial defense counsel noted that MAJ Walker was disqualified from preparing the SJAR because he served as assistant trial counsel during the court-martial.  The defense submission also noted that the SJAR did not accurately state the pleas or findings, and failed to note appellant’s prior military service in the reserves.  Defense counsel also enclosed a “post-trial Request for Discharge in Lieu of Court-Martial” signed by appellant and dated 10 February 2002.  The second SJAR is signed by Lieutenant Colonel (LTC) Mark S. Martins as the Staff Judge Advocate and is dated 14 February 2002.  The second SJAR also incorrectly advised the convening authority that appellant pled guilty to and was convicted of using psilocybin mushrooms “on divers occasions,” but the plea and finding actually indicated a single use.     
After receipt of a second post-trial submission by defense counsel, dated 7 March 2002, an “Addendum to the Acting Staff Judge Advocate’s Recommendation,” dated 22 April 2002, was signed by a MAJ Walter Hudson as the Acting Staff Judge Advocate.  The addendum omits any reference or explanation of the second SJAR signed by LTC Martins or the original submission by defense counsel.  In an apparent reply to this addendum, the convening authority signed a memorandum dated 22 April 2002 in which he states that he considered the “Memorandum from Defense Counsel, requesting approval of the post-trial Discharge in Lieu of Court-Martial, dated 7 March 2002,” and the “Request for Discharge in Lieu of Court-Martial, dated 10 February 2002.”  The convening authority makes no mention of defense counsel’s 11 February 2002 memorandum.

We accept the government concession that the “post-trial record is replete with potential errors and omissions which may have resulted in a colorable showing of prejudice to appellant,” and that “the record does not provide a satisfactory assurance that the convening authority considered the proper material prior to taking action.”  The uncertainty as to which SJAR the convening authority considered, the errors in both SJARs, and the apparent failure of the convening authority to consider both submissions of defense counsel are sufficient to establish a “colorable showing of possible prejudice,” United States v. Wheelus, 49 M.J. 283, 289 (C.A.A.F. 1998), thereby requiring a new recommendation and action.  We shall grant appropriate relief in our decretal paragraph.


The action of the convening authority, dated 22 April 2002, is set aside.  The record of trial will be returned to The Judge Advocate General for a new recommendation and action by the same or a different convening authority in accordance with Article 60(c)-(e), UCMJ.






FOR THE COURT:







MALCOLM H. SQUIRES, JR.







Clerk of Court  

� Senior Judge Harvey took final action in this case prior to his retirement.
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