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MEMORANDUM OPINION

-----------------------------------------
HARVEY, Judge:

A military judge sitting as a general court-martial convicted appellant, pursuant to his pleas, of larceny (two specifications) and disposal of property to prevent its seizure (two specifications), in violation of Articles 121 and 134, Uniform Code of Military Justice, 10 U.S.C. §§ 921 and 934 [hereinafter UCMJ].  The military judge sentenced appellant to a dishonorable discharge, confinement for twenty-one months, total forfeiture of all pay and allowances, and reduction to Private E1.  The military judge recommended a waiver of forfeitures for a period of six months “in an amount equal to the basic allowance for housing, Class II,” for a Private E1 with over two years of service.  In a memorandum to the convening authority dated 4 January 2000, the staff judge advocate discussed the military judge’s recommendation and explained:

[i]f you decide to grant some clemency in the form of an approval of [Specialist] Kisner’s request to waive the automatic forfeitures, the action must also reflect a disapproval of the same dollar amount of the adjudged forfeitures.  If this is not done[,] the approval of the adjudged total forfeitures will negate the waiver of the automatic forfeitures.

In his action dated 4 January 2000, the convening authority approved only so much of the adjudged sentence as provided for a dishonorable discharge, confinement for twelve months, reduction to Private E1, and “forfeiture of pay in excess of $325.00 per month.”  In a separate document also dated 4 January 2000, the convening authority waived statutory forfeitures in the amount of $325.00 per month for six months, and directed payment of waived forfeitures to appellant’s spouse for the benefit of appellant’s spouse and two daughters.  See Article 58b(b), UCMJ.  This case is before the court for mandatory review under Article 66, UCMJ. 

We agree with appellant’s assertion and the government’s concession that the convening authority’s action failed to specify any time period for appellant’s partial forfeitures.  Appellant asks us to order a new action.  The government asks us to “rewrite” the convening authority’s action to reflect the convening authority’s intention that appellant receive at least $325.00 per month until appellant’s dishonorable discharge was executed,
 or, in the alternative, to order a new action.

When mitigating forfeitures, the convening authority may change the duration and amounts of forfeitures as long as the total amount forfeited is not increased.  Rule for Courts-Martial 1107(d)(1) discussion.  The convening authority’s intent that appellant receive $325.00 pay per month was clear.  However, because no duration or specified amount for the forfeitures is stated, we choose to direct in our decretal paragraph that the duration be twelve months (the same as the approved period of confinement), and that the amount of appellant’s affirmed forfeitures be limited to the extent necessary to avoid precluding that appellant receive less than $325.00
 pay per month.  See generally United States v. Foster, 40 M.J. 552 (A.C.M.R. 1994).

We have reviewed the other issues raised by appellant pursuant to United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982), and find them to be without merit.  The findings of guilty are affirmed.  After considering the entire record, the court affirms only so much of the sentence as provides for a dishonorable discharge, confinement for twelve months, forfeiture of $680.00 pay per month for twelve months, and reduction to Private E1.

Judge CANNER and Judge CARTER concur.
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Colonel, JA







Clerk of Court

� See United States v. Smith, 47 M.J. 630, 632 (Army Ct. Crim. App. 1997), aff’d, 50 M.J. 380 (1999); United States v. York, 53 M.J. 553, 555 (A.F. Ct. Crim. App. 2000) (holding that approval of partial forfeitures until the discharge is executed is permissible).





� Using the basic pay table which was in effect from 1 January 2000 to 31 December 2000, we have determined that appellant’s base pay as a Private E1 with over two years service was $1,005.60 per month.  Therefore, forfeiture of $680.00 pay per month will result in appellant’s receipt of $325.60 per month.
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