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MEMORANDUM OPINION

-----------------------------------------
BARTO, Judge:

A military judge sitting as a special court-martial convicted appellant, pursuant to his pleas, of absence without leave, housebreaking (two specifications) and knowing receipt of stolen property in violation of Articles 86, 130, and 134, Uniform Code of Military Justice [hereinafter UCMJ], 10 U.S.C. §§ 886, 930, and 934, respectively.  The military judge sentenced appellant to a bad-conduct discharge, confinement for six months, forfeiture of $737.00 pay per month for six months, and reduction to the grade of Private E-1.  Pursuant to a pretrial agreement, the convening authority approved five months of confinement, but approved the remainder of the adjudged sentence.  


This case is before the court for mandatory review pursuant to Article 66, UCMJ.  Appellant asserts that the military judge erred when he failed to dismiss one of the two housebreaking specifications or consolidate the two specifications after he ruled that they were multiplicious.  The government contends that the specifications are not multiplicious, and that appellant waived any multiplicity objection by pleading guilty to both specifications.  We agree with appellant and will take appropriate action in our decretal paragraph.  

At trial, appellant faced two specifications alleging housebreaking.  Specification 1 of Charge III alleged that appellant did, on or about 23 December 2001, at Fort Benning, Georgia, unlawfully enter room 249 in building 9018 with the intent to commit larceny therein.  Specification 2 alleged that appellant did, on or about 24 December 2001, unlawfully enter the same room with the intent to damage non-military property therein.  Appellant made a motion prior to the entry of pleas in which he requested that the military judge consider the two specifications to be one offense for sentencing.  The military judge granted the motion after the parties agreed that both specifications dealt with a single unlawful entry, but he also went beyond the requested relief and stated that he intended to consider the two specifications as multiplicious for findings and sentencing.  Notwithstanding the military judge’s ruling, appellant then pleaded guilty to both specifications and the applicable charge.  The military judge entered findings of guilty pursuant to those pleas after establishing their factual predicate, reiterated his previous ruling that the two housebreaking specifications stated a single offense for all purposes, and proceeded to sentencing.  The military judge did not, however, consolidate the specifications in light of his ruling prior to authenticating the record of trial.  Moreover, the staff judge advocate (SJA) failed to note the military judge’s ruling when describing the findings in his post-trial recommendation to the convening authority, and the promulgating order failed to reflect any modification or consolidation of the two affected specifications.


We reject the notion that appellant waived his multiplicity claim by pleading guilty to both specifications.  Appellant properly requested appropriate relief before entering pleas, and the military judge resolved the issue in favor of appellant.  Even if appellant’s subsequent guilty plea somehow voided the multiplicity ruling at issue, the military judge effectively reinstated the ruling when, after findings, he announced, “[n]otwithstanding that my findings were in accordance with the accused’s plea and in accordance with the offer to plead guilty, I continue with my previous finding that the Specifications of Charge III are multiplicious for all purposes.”  Therefore, we conclude that Specifications 1 and 2 of Charge III should be consolidated to allege one unlawful entry with the intent to commit larceny and damage to non-military property therein.  We are satisfied, however, that appellant suffered no prejudice as to his adjudged sentence because the military judge considered these two specifications to be one offense at trial.  We will reassess the sentence in our decretal paragraph because the SJA did not inform the convening authority of the military judge’s multiplicity ruling.  

Specifications 1 and 2 of Charge III are consolidated as the Specification of 

Charge III to read as follows:
In that Private First Class Frank Fitchett, Jr., U.S. Army, did, at Fort Benning, Georgia, on or about 24 December 2001, unlawfully enter a room, to wit: room # 249, building # 9018, the property of the United States, with intent to commit larceny and damage of non-military property therein.   
The findings of guilty as to Charge III and its Specification, as so consolidated, are affirmed.  See United States v. Sorrell, 23 M.J. 122, 122 n.1 (C.M.A. 1986).  The remaining findings of guilty are affirmed.  Reassessing the sentence on the basis of the error noted and the entire record, and applying the principles of United States v. Sales, 22 M.J. 305 (C.M.A. 1986), the court affirms the sentence.


Senior Judge HARVEY and Judge SCHENCK concur.
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