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MEMORANDUM OPINION ON FURTHER REVIEW
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Per Curiam:

A military judge sitting as a general court-martial convicted appellant, in accordance with his pleas, of forcibly sodomizing his biological daughter, a child under twelve years old, on divers occasions, and committing indecent acts with his biological daughter, a child under sixteen years old, on divers occasions (five specifications), in violation of Articles 125 and 134, Uniform Code of Military Justice, 10 U.S.C. §§ 925 and 934 [hereinafter UCMJ].  The convening authority approved the adjudged sentence to a dishonorable discharge, confinement for fifteen years, and reduction to Private E1.  Pursuant to a pretrial agreement, the convening authority deferred until action and then waived for six months thereafter appellant’s automatic forfeitures, but otherwise approved the adjudged sentence.

Procedural History
On 18 May 2005, this court ordered a new Rule for Courts-Martial [hereinafter R.C.M.] 1106 staff judge advocate (SJA) post-trial recommendation (SJAR) and new initial action by the convening authority.  United States v. Parrish, ARMY 20020916 (Army Ct. Crim. App. 18 May 2005) (unpub.).  The primary reason for our remand was to remove speculation from the post-trial process.  Ambiguity existed regarding whether the convening authority considered appellant’s complete clemency submission before taking initial action.
Specifically, appellant’s 27 January 2003
 personal clemency letter and a 15 January 2003 supporting email message from appellant’s pastor were not:  (1) listed as enclosures to the 30 January 2003 R.C.M. 1105 clemency submission or mentioned within its text; (2) listed as enclosures to the 31 January 2003 SJAR addendum or mentioned within its text; or (3) listed in the convening authority’s 31 January 2003 memorandum indicating he considered “all matters submitted by the defense” before taking action.  In a court-ordered affidavit, the Acting SJA forthrightly expressed uncertainty about when appellant’s personal clemency letter and the pastor’s email arrived at the SJA office and their subsequent processing.

In a footnote in our original opinion, we noted appellant’s then remaining assignment of error was not ripe for review.  This court ordered affidavits to resolve the issue “whether there was a sub rosa agreement to defer appellant’s reduction to Private E1.”  Parrish, ARMY 20020916, slip op. at 2 n.1; United States v. Parrish, ARMY 20020916 (Army Ct. Crim. App. 17 Mar. 2005) (unpub.) (Order).
Pursuant to our opinion, The Judge Advocate General returned the record of trial to Headquarters, U.S. Army Combined Arms Center, Fort Leavenworth, Kansas, for a new SJAR and initial action.  On 20 June 2005, the SJA executed a new SJAR, followed by new SJAR addenda on 21 September 2005 and 18 October 2005.
  On 18 October 2005, the convening authority approved the adjudged sentence and ratified the previous deferment and waiver of appellant’s automatic forfeitures in accordance with the terms of the pretrial agreement.  With the new SJAR and action completed, this case is before the court for further review of “the findings and sentence as approved by the convening authority” pursuant to Article 66, UCMJ.

Our review of the record indicates the convening authority considered appellant’s entire clemency submission before initial action.  Neither appellant nor appellate defense counsel has identified specific deficiencies or dissatisfaction with the way appellant’s new clemency submission was processed, and we find none.
Appellate defense counsel now reassert, inter alia:  (1) the convening authority erred by failing to “defer the adjudged[
] and automatic forfeitures at the E7[
] rate pursuant to a material component of the pretrial agreement;” and (2) deferment of reduction in grade “until action does not constitute specific performance three years after appellant’s trial,” but unwanted “alternative relief.”  Furthermore, the defense now claims trial defense counsel’s failure to request deferment of reduction in grade as a term in the pretrial agreement, and to correctly explain deferment and waiver provisions, constitutes ineffective assistance of counsel.
  We find:  (1) no unwritten agreement existed regarding deferment of reduction in grade; (2) the convening authority fully and timely performed all promises made to appellant; and (3) trial defense counsel was not ineffective.
Facts

On 8 August 2002, appellant and the convening authority signed a pretrial agreement.  The quantum portion of the agreement specifies, in exchange for appellant’s guilty plea,

[t]he convening authority agrees to disapprove any confinement adjudged in excess of FIFTEEN (15) years.  The convening authority also agrees to defer any adjudged and statutory forfeitures until action and to waive statutory forfeitures for a period of six months at action.  Any other lawfully adjudged punishment may be approved.

During the 19 August 2002 providence inquiry, the military judge thoroughly discussed with appellant the terms of his written pretrial agreement, and obtained appellant’s acknowledged understanding of, and agreement to, those terms.  Appellant, his defense counsel, and trial counsel told the military judge the written pretrial agreement contained all the understandings, promises, and agreements between the parties, and each affirmatively disclaimed any unwritten agreements.  Appellant, his defense counsel, and trial counsel also specifically asserted the quantum portion of the pretrial agreement correctly memorialized the convening authority’s promises to appellant in exchange for appellant’s guilty pleas.  Appellant did not have any questions about the military judge’s explanation of his pretrial agreement.
After announcing appellant’s sentence, the military judge explained the sentence limitation in the pretrial agreement, including the provisions pertaining to deferment and waiver of forfeitures.  Trial counsel, defense counsel, and appellant agreed the military judge properly stated the pretrial agreement’s sentence limitation.  Appellant did not indicate to the military judge that he had any questions or concerns regarding the quantum portion of the agreement.
The 22 November 2002 SJAR described appellant’s pretrial agreement as follows:  “The convening authority agrees to disapprove any confinement adjudged in excess of fifteen (15) years and also to defer any adjudged and statutory forfeitures until action and to waive statutory forfeitures for a period of six months at action.  Any other lawful punishment may be [approved].”  The SJAR recommended the convening authority “approve the adjudged sentence” and “waive the statutory forfeitures for six months at action.”  The SJAR did not mention the previously approved deferment of automatic forfeitures or anything about deferment of reduction in grade.

In his 30 January 2003 R.C.M. 1105 submission, assistant defense counsel requested the convening authority approve a less-severe, bad-conduct discharge, and “do what you can to . . . bring [appellant] out of jail sooner” so he can fully support his family.  Assistant defense counsel noted appellant’s loss of retirement benefits, the family’s financial difficulties, and the government’s failure to fully reimburse appellant’s wife for family travel expenses incurred to attend appellant’s trial.  Assistant defense counsel did not complain about lack of compliance with the pretrial agreement or any unwritten agreement to defer appellant’s reduction in grade, or about the military judge’s explanation, at trial, of the terms of the pretrial agreement.  Furthermore, in a 27 January 2003 personal clemency letter, appellant thanked the convening authority for “deferring forfeitures in [his] case in August 2002,” and told him:  “The additional money has helped my wife meet some of our financial obligations over the last few months.”  However, appellant did not mention any lack of compliance with the pretrial agreement or complain the convening authority failed to defer his reduction to Private E1.

On 31 January 2003, the convening authority took initial action on appellant’s case.  He approved the adjudged sentence, terminated deferment of automatic forfeitures (in effect since 19 August 2002), and waived automatic forfeitures for six months from the date of action.

On 7 April 2003, the SJA, Colonel (COL) Mortimer C. Shea, Jr., wrote a letter to appellant’s wife in response to her “concerns regarding payment of witness fees and the deferment and waiver of [appellant’s] adjudged and statutory forfeitures.”  In his letter, COL Shea correctly explained the convening authority promised to defer forfeitures until action, and then waive forfeitures for six months after action, as follows:
[F]rom 19 August 2002, the day that your husband was sentenced, until 31 January 2003, when [Major General (MG)] Jackson took action, you should have received Sergeant First Class (E7) pay.  However, after that date and until 31 July 2003, you can receive only Private (E1) pay, because your husband’s court-martial sentence reduced him to E1.  Under the law and your husband’s pretrial agreement, [MG] Jackson does not have the option of continuing to provide you and your dependents E7 pay.
(Emphasis added.)  However, as indicated by the underlined portion of the first quoted sentence, COL Shea’s letter incorrectly explained appellant’s wife should have received deferred forfeitures at the E7 pay grade from sentencing until initial action.
  Although incorrect in this respect, COL Shea’s letter does not assert the convening authority was required to defer the adjudged reduction to Private E1 pursuant to any pretrial agreement—written or unwritten.

On 25 September 2003, the successor SJA, COL Janet W. Charvat, wrote a clarifying letter to appellant’s wife indicating COL Shea’s “information was not correct.”  Appellant “requested a defer[ment] of the automatic and adjudged forfeitures.  He did not request a defer[ment] of the automatic or adjudged reduction in grade that reduced him from E7 to E1.”  Colonel Charvat further explained that if appellant requested deferment of reduction in grade, the convening authority had the authority to approve the request.  If the convening authority approved the request, appellant would have received deferred forfeitures at the E7 pay grade.  In her letter, COL Charvat does not indicate the convening authority was obligated to or would defer appellant’s reduction in grade pursuant to any type of pretrial agreement.
In the initial pleadings submitted to this court on 31 December 2003, neither appellant nor appellate defense counsel asserted the convening authority failed to comply with the pretrial agreement or failed to defer appellant’s reduction to Private E1.  However, on 18 August 2004, two years after trial, appellate defense counsel asserted (for the first time) in a supplemental assignment of error “the convening authority agreed to defer appellant’s forfeitures at the E7 pay rate from the date of his court-martial until action[,] but failed to do so.”

Appellant defense counsel’s assertion is based on appellant’s 14 April 2004 post-trial affidavit.  In his affidavit, appellant claims:

This statement is to address my understanding of the portion of my pretrial agreement dealing with defer[ment] of adjudged and statutory forfeitures of pay and allowances and reduction in rank.  Based on [a] detailed discussion on the subject with my [d]efense [a]ttorney, [Captain (CPT)] Patrick Vergona, as a condition of the agreement, I would continue to receive my pay at the rate of E7 from the date of the court-martial until the [c]onvening [a]uthority acted on [my] case.  After the [convening authority’s] initial action, I would receive an additional 6 months [of] pay at the reduced E1 rate.  This was my complete understanding as explained to me by my attorney of the phrase, “defer adjudged and statutory forfeiture[s] until action and then wave [sic] statutory forfeitures for six months.”

In support of appellant’s claim, in a 22 April 2004 affidavit, appellant’s wife, Chong Yop Parrish, states:

During the court-martial my husband came out for a break and he told me that the Army will pay me my husband’s pay, at his current E7 pay grade.  I then turned around to ask the [trial counsel, CPT Marcus B.] Simon, about what was going to happen to my husband’s paycheck after he went to jail.  Captain Simon told me that I would receive my husband’s paycheck at the full E7 rate.
. . . .

At the end of September [2002], I finally received another of my husband’s paychecks.  The paycheck was not at the E7 rate, but instead at the E1 rate.  I called again, and this time [CPT Jennifer L.] Crawford, [the assistant trial counsel], answered.  She again said that I should receive the full E7 pay and told me that she would look into it and call me back.  However, she also never called me back.

Appellant’s wife also acknowledges she received the above-mentioned letters from COL Shea and COL Charvat.
In light of appellant’s assertions, on 17 March 2005, we ordered affidavits from trial defense counsel, assistant defense counsel, trial counsel, assistant trial counsel, and the SJA at the time (COL Shea).  In April 2005, we granted the government’s request to attach the affidavits to the record of trial.  Each of these individuals repudiates the existence of an unwritten agreement regarding deferment of reduction in grade.


In his 25 April 2005 affidavit, CPT Simon (trial counsel) stated he remembered “a discussion with CPT Vergona[, trial defense counsel,] in which such a deferment was requested and . . . indicated that it would or could be included in a written plea agreement.  I don’t recall agreeing to do anything outside of the written agreement.”  Furthermore, in his 11 April 2005 affidavit, CPT Vergona stated, “It was my practice as a defense counsel to advise each client that a deferment request [for reduction in grade] can be made to the convening authority after the trial[
] or as part of a pretrial agreement.”

In an affidavit dated 8 April 2005, appellant’s assistant defense counsel, CPT Thomas F. Hurley, stated:

This was my very first case as a [t]rial [d]efense [c]ounsel.  I replaced CPT Pat Vergona[, who] brought me into the case after the [o]ffer to [p]lead [g]uilty had already been signed, submitted and accepted.  My role was to sit quietly during the trial and accept responsibility for the clemency matters when [the military judge] asked which defense counsel would prepare them.  I can remember participating in only one client conference in order to prepare SFC Parrish for his Care[
] inquiry.  I do not recall doing anything else before the trial began. . . . I do not recall ever hearing him complain about not receiving the benefit of his bargain during his court-martial.  I never received any such complaints from his wife or father. . . . I did not make any sub rosa agreement in this case.  I was never present when any sub rosa agreement was being discussed. . . . [Appellant] and I spoke a couple of times about this case, and he never mentioned that he thought part of his agreement called for a deferment of his reduction. . . . Simply put, I do not recall any agreement regarding the deferment of SFC Parrish’s reduction or any discussion relating to such an agreement. 
On 6 September 2005, pursuant to our order for a new SJAR and action, detailed defense counsel, CPT Hurley, presented the convening authority with a new R.C.M. 1105 clemency submission.  Contrary to his 8 April 2005 affidavit, CPT Hurley now claims in the new clemency submission:  “There was an unwritten portion of” the pretrial agreement “to defer any adjudged or automatic reduction” in grade.  He also states:  “The original detailed military defense counsel [CPT Vergona] . . . agreed that the [g]overnment would also defer any adjudged or automatic reduction” in grade.  This statement directly contradicts CPT Vergona’s 11 April 2005 affidavit.  As appellant’s assistant defense counsel at trial, CPT Hurley also authored the original (30 January 2003) clemency request in which he did not make these assertions.  Captain Hurley further states in the new clemency submission:  “The exact nature of the agreement was fully developed during the mandatory appeal of this case.”

Appellate defense counsel now assert “there was an unwritten agreement that the convening authority would defer a reduction in grade until action,” and the “government failed to comply with this term of the pretrial agreement.”  The defense argues appellant “bargained for his family to be taken care of in 2003, not three years later.”  Therefore, appellant requests that this court set aside the findings of guilty and the sentence, and rejects any form of alternative relief.  The defense also asserts trial defense counsel provided ineffective representation because he failed to:  (1) “properly request deferment of [reduction in grade in the pretrial agreement] for the period between the sentence and action by the convening authority;” and (2) correctly explain to appellant deferment and waiver provisions.
Pretrial Agreement
Law

A pretrial agreement is a Constitutional contract between the convening authority and the accused.  United States v. Lundy, 63 M.J. 299, 301 (C.A.A.F. 2006).  It is governed by principles of contract law that yield to Constitutional Due Process protections.  United States v. Acevedo, 50 M.J. 169, 172 (C.A.A.F. 1999).
We will not overturn a guilty plea absent a substantial basis in law and fact.  United States v. Adams, 63 M.J. 223, 226 (C.A.A.F. 2006).  “An appellant bears the burden of establishing that there is a significant basis in law or fact to overturn a guilty plea.”  Lundy, 63 M.J. at 301 (citing United States v. Prater, 32 M.J. 433, 436 (C.M.A. 1991)).
Specifically, in terms of a Constitutional contract, or pretrial agreement, an appellant “bears the burden of establishing that a term or condition of the agreement was material to his decision to plead guilty, that the [g]overnment failed to comply with that term or condition, and therefore, that his plea was improvident.”  Id. at 302.  “In the context of pretrial agreements involving the [C]onstitutional rights of a military accused, we look not only to the terms of the agreement, or contract, but to the accused’s understanding of the terms of an agreement as reflected in the record as a whole” to determine whether the government has complied with the agreement’s material terms.  Id. at 301.
Appellant’s assertions, as well as the government’s response, constitute extra-record material contained predominantly in post-trial affidavits.  As such, the proper framework to decide appellant’s claim is found in United States v. Ginn, 47 M.J. 236, 248 (C.A.A.F. 1997).  The fourth Ginn principle provides:  “[I]f the affidavit is factually adequate on its face but the appellate filings and the record as a whole ‘compellingly demonstrate’ the improbability of the facts, the [c]ourt may discount those factual assertions and decide the legal issue.”  Id.
Discussion

The affidavits, read together and within the context of the record as a whole, demonstrate the improbability of appellant’s claim that an unwritten agreement existed to defer the reduction in grade until action and was a material term of the pretrial agreement.  First, appellant’s pretrial agreement consists of only the following relevant terms:
The convening authority also agrees to defer any adjudged and statutory forfeitures until action and to waive statutory forfeitures for a period of six months at action.
We find nothing in the above language suggesting appellant would receive forfeiture relief at the E7 pay grade, or that would have misled appellant into believing such a provision was part of the agreement.  The entire written agreement contains no other term expressly stating or suggesting a promise to defer appellant’s reduction in grade until action.  Moreover, the agreement is silent regarding the timing of the payments appellant and his family would receive from the government.
Second, the military judge, in open court in the presence of counsel, afforded appellant the opportunity to fully explore any of the terms of his pretrial agreement about which appellant had any doubt.  Under oath, appellant acknowledged:  (1) he understood the entire agreement; (2) the written agreement was the only agreement; and (3) he had no questions concerning any of the pretrial agreement terms.  If appellant had any expectations or concerns regarding, for instance, who would receive the deferred forfeiture payments, the payment frequency, or the pay grade at which the government would make the payments, appellant did not make these concerns apparent to the military judge when they discussed the agreement during providency, or the quantum before adjournment.

Third, the 30 January 2003 clemency request (submitted five months after trial), does not allege lack of compliance with the pretrial agreement or any ostensible, unwritten agreement to defer appellant’s reduction in grade.  To the contrary, in an accompanying letter, appellant personally commends the convening authority for performing in accordance with the terms of the agreement.  Appellant’s complaint, two years after trial in a supplemental assignment of error, that the convening authority failed to comply with the pretrial agreement is wholly unconvincing.  Most telling is the 6 September 2005 clemency request wherein CPT Hurley wrote:  “The exact nature of the agreement was fully developed during the mandatory appeal of this case.”  This statement further persuades us that no agreement existed to defer reduction in grade, and implies such a provision—to the extent the parties discussed it—remained a quiescent term not incorporated into the executed pretrial agreement.
Even assuming appellant believed the convening authority would defer forfeitures at the E7 pay grade until action, appellant has failed to show such a provision was material to his decision to plead guilty.  Appellant did not assert in his affidavit that, but for a promise to defer reduction grade, he would not have pleaded guilty.  In their 9 March 2005 reply brief, appellate defense counsel state, “[A]ppellant has averred that providing E7 pay to his family long enough to give them a fresh start played a large part in his decision to enter into the pretrial agreement.”  However, the cited supporting document—appellant’s affidavit—does not expressly or impliedly make such an averment.  Furthermore, the defense assertion that appellant’s “motivation to plead guilty would not have existed if appellant thought that his family would have received the lesser amount,” i.e., deferred forfeitures at the E1 rate vice the E7 rate, is unsupported by the record.

Appellant forcibly orally sodomized and committed indecent acts with his biological daughter; these crimes exposed him to the maximum punishment of a dishonorable discharge, confinement for life, forfeiture of all pay and allowances, and reduction to Private E1.  This deviant and disgusting child sexual abuse occurred on multiple occasions over several years when appellant’s daughter was between the approximate ages of eight and twelve.  According to Prosecution Exhibits 1, 2, 3, and 5, admitted at trial without defense objection and with appellant’s concurrence, appellant confessed his crimes to a chaplain, a mental health practitioner, and his wife.  He also rendered a voluntary, five-page, written confession to law enforcement.  Trial defense counsel negotiated a favorable pretrial agreement that limited confinement to fifteen years (as opposed to life), and provided forfeiture relief for almost one year pursuant to its deferment and waiver provisions.  These factors militate against finding that deferment of reduction in grade was material to appellant’s decision to plead guilty.  We conclude appellant has failed to establish a reasonable probability he would have pleaded not guilty—and would have insisted on a contested trial—without a promise from the convening authority to defer reduction in grade.  In other words, appellant has not convinced us a provision to defer reduction in grade played a significant role in his decision to enter his guilty pleas.  Therefore, appellant has not carried his burden.

Based on the above analysis, we find:  (1) no agreement existed to defer reduction in grade until action; (2) appellant understood deferment and waiver of forfeitures would both occur at the E1 pay grade; and (3) the government complied with all the material terms of the pretrial agreement.
Ineffective Assistance of Counsel
Law 

The test for ineffective assistance of counsel is set out in Strickland v. Washington, 466 U.S. 668 (1984), and applies to guilty plea cases.  United States v. Alves, 53 M.J. 286, 289 (C.A.A.F. 2000); United States v. Berumen, 24 M.J. 737, 742 (A.C.M.R. 1987) (citing Hill v. Lockhart, 474 U.S. 52, 58-59 (1985)).  Essentially, an appellant bears the burden of demonstrating “deficient performance and prejudice.”  United States v. Key, 57 M.J. 246, 249 (C.A.A.F. 2002).  “On appellate review, there is a ‘strong presumption’ that counsel was competent.”  United States v. Grigoruk, 56 M.J. 304, 306-07 (C.A.A.F. 2002) (quoting Strickland, 466 U.S. at 689).

In a guilty plea case, an appellant “must show not only that his counsel was deficient but also that ‘there is a reasonable probability that, but for counsel’s errors, he would not have pleaded guilty and would have insisted on going to trial.’” United States v. Osheskie, 63 M.J. 432, 434 (C.A.A.F. 2006) (quoting Hill, 474 U.S. at 58).  In other words, an appellant must demonstrate prejudice by showing “that, but for counsel’s unprofessional errors, the result of the proceeding would have been different.”  Strickland, 466 U.S. at 694.  The prejudice “prong is critical because, ‘[i]f we conclude that any error would not have been prejudicial under the second prong of Strickland, we need not ascertain the validity of the allegations or grade the quality of counsel’s performance under the first prong.’”  United States v. Dobson, 63 M.J. 1, 10 (C.A.A.F. 2006) (quoting United States v. Saintaude, 61 M.J. 175, 179-80 (C.A.A.F. 2005)) (alteration in original).
Post-trial claims of ineffective assistance of counsel can be decided based on the principles enunciated in Ginn, 47 M.J. at 248.  The fifth Ginn principle provides:
[W]hen an appellate claim of ineffective representation contradicts a matter that is within the record of a guilty plea, an appellate court may decide the issue on the basis of the appellate file and record (including the admissions made in the plea inquiry at trial and appellant’s expression of satisfaction with counsel at trial) unless the appellant sets forth facts that would rationally explain why he would have made such statements at trial but not upon appeal.
Id.
Discussion

Trial defense counsel was not ineffective for “failing to include [a provision for deferment of reduction in grade] in the pretrial agreement.”  First, trial defense counsel cannot mandate the inclusion of a term or provision, i.e., an offer, in a pretrial agreement.  In accordance with R.C.M. 705(d)(3), the convening authority can accept or reject, in whole or in part, any offer made by an accused in a proposed agreement.  The convening authority may alter proposed terms, or suggest alternative provisions, as counteroffers.  Id.  Furthermore, “[t]he decision whether to accept or reject an offer is within the sole discretion of the convening authority.”  Id.; see, e.g., United States v. Rhule, 53 M.J. 647, 654 (Army Ct. Crim. App. 2000) (noting R.C.M. 705(d)(3) “vests convening authorities—not trial counsel—with the ‘sole discretion’ to accept or reject a proffered pretrial agreement”).
Second, CPT Vergona (trial defense counsel) stated in his 11 April 2005 affidavit:  “It was generally my practice to discuss deferment of reduction and forfeitures with the government. . . . The end result of those discussions [in appellant’s case] is reflected in the pretrial agreement.”  In his 25 April 2005 affidavit, CPT Simon (trial counsel) stated he remembered “a discussion with CPT Vergona in which such a deferment was requested . . . . I don’t recall agreeing to do anything outside of the written agreement.”  A provision for deferment and waiver of forfeitures was included in the pretrial agreement.  Based on these declarations from trial-level counsel, even if the parties discussed deferment of reduction in grade, no such provision was included in the written pretrial agreement.  See Rhule, 53 M.J. at 654 (noting the final decision whether to include a provision in a pretrial agreement rests solely with the convening authority, not with counsel).
Furthermore, even if CPT Vergona incorrectly explained to appellant the deferment and waiver provisions, he was not ineffective because appellant has not convinced us that such a provision was material to his decision to plead guilty.  Appellant has failed to establish a reasonable probability he would have pleaded not guilty, and would have contested the charges against him, without this provision in his pretrial agreement.  He made no such declaration in the affidavit he submitted to this court.  Appellant did not raise this matter with the military judge at trial; nor did he allege in his first R.C.M. 1105 submission lack of compliance with the pretrial agreement or any ostensible, unwritten agreement to defer reduction in grade.  To the contrary, appellant personally thanked the convening authority for complying with the terms of the agreement.  Furthermore, in his second R.C.M. 1105 submission, appellant (through counsel) stated he “deserves a new trial in this matter,” and “another opportunity to decide whether or not he wants to plead guilty.”  (Emphasis added.)  In a letter attached to this second clemency request, appellant personally stated:  “At this time I will allow the [a]ppeals process to run its course, and in the least order a new trial and possibly a new pretrial agreement.”  (Emphasis added.)
As in Berumen, appellant here:
has failed to show the requisite outcome-determinative prejudice.  Appellant does not declare that he would have changed his decision, only that he would have reconsidered it.  If appellant’s plea would have remained the same, there is no prejudice.  See Hill[, 474 U.S. at 61] (petitioner did not show prejudice when he failed to allege that, “had counsel correctly informed him about his parole eligibility date, he would have pleaded not guilty and insisted on going to trial”).
24 M.J. at 743.
In sum, appellant has failed to allege the kind of prejudice which would satisfy the second prong of Strickland.  On this basis, we find CPT Vergona provided appellant effective representation, and conclude appellant’s ineffective assistance of counsel claims are without merit.
Variance


We agree with appellate counsel that “there was a variance between the pleadings and the proof concerning Specification 6 of Charge II.”  Appellate defense counsel also assert the military judge erred by accepting appellant’s plea without conforming it to facts elicited during the providence inquiry.
In Specification 6 of Charge II, appellant was charged with committing indecent acts upon his daughter’s body by fondling her breasts and vagina “on divers occasions, between on or about 1 January 2001 and on or about 1 January 2002.”  During the providence inquiry, appellant admitted he committed this sexual abuse from “May to -- to June of 2001” and “in the May -- to June time frame.”  Appellate counsel agree this specification should reflect misconduct that occurred between 1 May 2001 and 30 June 2001.
We accept the government concession and will modify Specification 6 of Charge II to conform to the facts as explained by appellant during his plea inquiry.  See United States v. Stringfellow, 32 M.J. 335, 336 (C.M.A. 1991) (stating our superior court’s requirement “that the plea conform with the facts”).

Conclusion

The court affirms only so much of the finding of guilty of Specification 6 of Charge II as finds that, appellant, did, at or near Woodbridge, Virginia, on divers occasions, between 1 May 2001 and 30 June 2001, commit indecent acts with the body of his daughter, Ms. RP, a female under sixteen years of age, not appellant’s wife, by fondling her breasts and vagina with the intent to gratify his own sexual desires, in violation of Article 134, UCMJ.
The remaining findings of guilty, as approved by the convening authority on 18 October 2005, are affirmed.  Reassessing the sentence on the basis of the errors noted, the entire record, and applying the principles of United States v. Sales, 22 M.J. 305 (C.M.A. 1986), the court affirms the sentence.






FOR THE COURT:

MALCOLM H. SQUIRES, JR.







Clerk of Court
� Appellant’s personal clemency letter was incorrectly dated 27 January 2002, seven months before his court-martial.  We will use the correct date, 27 January 2003, throughout this opinion.





� On 5 October 2005, The Judge Advocate General returned the record of trial to the convening authority a second time to correct administrative errors in the 21 September 2005 initial action.  The SJA issued her 18 October 2005 addendum to address this matter.


� The military judge did not sentence appellant to adjudged forfeitures.





� For consistency, dashes have been removed from quoted references to the E1 and E7 pay grades.





� Appellate defense counsel inartfully state that trial defense counsel was ineffective for “failing to request a reduction in rank.”  We assume counsel intended to assert trial defense counsel was ineffective for “failing to request deferment of reduction in grade.”


� On 10 September 2002, the convening authority, citing appellant’s pretrial agreement, deferred forfeitures until initial action.  A request for deferment of forfeitures is not in the allied papers.


� Despite COL Shea’s advice, appellant’s adjudged reduction in grade and automatic forfeiture of pay and allowances became effective fourteen days after trial.  See UCMJ art. 57(a)(1) and 58b(a)(1).  Accordingly, payment of deferred forfeitures occurred at the E1 pay grade.





� In his 22 March 2006 affidavit, COL Shea states he “believed there had been deferment of confinement or reduction in grade in this case, resulting in continuation of E7 pay between sentencing and the [c]onvening [a]uthority’s action.”  However, after he reviewed “documents associated with this case,” COL Shea unequivocally admits his “statement to Mrs. Parrish about her entitlements was in error, and there had been no defer[ment] of confinement or reduction.”  Colonel Shea also states, “The [c]ommand did not enter into any sub rosa agreement with SFC Parrish in connection with his plea.”





� Appellate defense counsel concluded their 18 August 2004 pleadings by asking this court to either:  (1) set aside the findings and sentence; or (2) order the government to specifically perform in accordance with the pretrial agreement.  In their 25 February 2005 responsive brief, appellate government counsel initially conceded “that there was, in fact, a sub rosa agreement” to defer forfeitures at the E7 pay grade until action.  The government also asserted it did not oppose this court granting relief “in the form of specific performance.”  However, in their 6 May 2005 supplemental brief, government counsel withdrew their concession after considering the affidavits we ordered on 17 March 2005.


� On 16 August 2002, three days before trial, appellant signed a post-trial and appellate rights form that states, in part, “I understand my post-trial and appellate review rights.”  Appellant asserted his understanding of his post-trial and appellate rights before the military judge.


� United States v. Care, 18 U.S.C.M.A. 535, 40 C.M.R. 247 (1969).


� We have no doubt appellant was fully capable of articulating any concern before the military judge.  Appellant entered active duty in October 1986.  He received a GT score of 128 on the Army entrance examination, and advanced to the rank of Sergeant First Class.  Before his trial, appellant worked in the Office of the Chief of Staff at the Pentagon as a software analyst.
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