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This opinion is issued as an unpublished opinion and, as such, does not serve as precedent.

BURTON, Judge: 
A panel of officer and enlisted members sitting as a general court-martial convicted appellant, contrary to his pleas, of maltreatment (two specifications); making a false official statement; larceny; assault (three specifications); burglary; child endangerment; drunk and disorderly conduct; misprision of a serious offense; and obstruction of justice, in violation of Articles 93, 107, 121, 128, 129, and 134, Uniform Code of Military Justice [hereinafter UCMJ], 10 U.S.C. §§ 893, 907, 921, 928, 929, and 934.
  The adjudged sentence included a dishonorable discharge, confinement for five years, and reduction to Private E1.  The convening authority reduced the sentence to confinement to forty-eight months and approved the remainder of the adjudged sentence.  This case is before the court for review pursuant to Article 66, UCMJ.   
Appellant filed a brief with this court alleging, inter alia, the following assignment of error:

THE EVIDENCE IS FACTUALLY AND LEGALLY INSUFFICIENT TO SUPPORT THE FINDINGS OF GUILTY FOR ASSAULT, BURGLARY, OBSTRUCTION OF JUSTICE, MISPRISION OF A SERIOUS OFFENSE, MALTREATMENT, CHILD ENDANGERMENT, AND LARCENY.


We agree with appellant in part and provide relief in our decretal paragraph.
BACKGROUND

Appellant was a squad leader in his unit at Fort Drum, New York.   On 22 June 2008, several soldiers from appellant’s squad, including Private E1 (PVT) AA, PVT TM, Private First Class (PFC) TG and Private E2 (PV2) BS were at appellant’s on-post quarters.  All of the above named individuals, to include appellant, consumed alcohol.  Throughout the evening, PFC TG video recorded the gathering with his personal camera.  Appellant’s wife and their toddler son, LL, were also present.

A series of video clips reveals PVT AA doing push-ups and other military physical fitness exercises, including “mule-kicks,” in appellant’s kitchen.  Appellant, according to trial testimony identifying his voice, can be heard on the video directing PVT AA to do these exercises.  During the video clips, LL wandered about the kitchen and at one point stood almost directly behind PVT AA’s flailing feet as he executed the “mule-kick” exercise.  The video clips also documented PVT TM choking PVT AA until he lost consciousness and fell face-down on the kitchen floor.  Once PVT AA was unconscious on the floor, PV2 BS kicked PVT AA on the back of his head.

Later in the evening, PVT AA returned to his barracks room.  Sergeant (SGT) AK, who was on CQ duty in the barracks on the evening of 22 June 2008, testified he saw PVT AA “sometime around 11:00 – 10:30, 11:00, 11:30-ish, around there.  It was late.”  Sergeant AK observed PVT AA with “a T-shirt or a towel or something over his face.”  Sergeant AK approached PVT AA, saw blood on the “shirt or towel,” and observed PVT AA bleeding from a cut on his nose.  Sergeant AK brought a medic to PVT AA’s room, the medic examined and treated PVT AA, and PVT AA asked that he be allowed to go to sleep.  Sergeant AK testified that he and the medic left, but that shortly thereafter, the battalion staff duty personnel contacted SGT AK and said there were military police officers (MPs) who wanted to speak to PVT AA.
The CQ runner, PFC AV was also present when PVT AA returned to his barracks room.  Private First Class AV first saw PVT AA enter through the emergency exit near the hallway being assisted by others.  According to the CQ runner, PVT AA “looked like he had gotten into a fight or something” and “had a little bit of blood on him.”  According to PFC AV, when an attempt was made to get PVT AA to open his door to come outside to go to battalion headquarters to speak with the MPs, PVT AA initially refused to open the door.  After reassurance that “we were CQ,” PFC AV testified that PVT AA opened the door and SGT AK “took him up to staff duty while I remained at the desk.” 

Once PVT AA completed his interview, he returned to his barracks room and fell asleep in his bed.   Before falling asleep however, he spoke with his roommate, Specialist (SPC) MR.  Specialist MR testified PVT AA returned to his room “between 12:00 to about 2:00.”  Private AA told SPC MR, “he got beat up.”  Specialist MR asked, “Who beat you up?” to which PVT AA responded, “It’s none of your business, don’t worry about it.”  At that point, SPC MR went to sleep.  Private AA’s and SPC MR’s room had its own sink and a refrigerator, in addition to both soldiers’ beds.  Adjacent to their room was an attached bathroom with a toilet and shower.  A door led from their room to the bathroom.  This door did not have a lock but could be closed shut.   On the other side of the bathroom was another barracks room [hereinafter “the second barracks room”] shared by two other soldiers, PFC TG and PV2 BS.  The second barracks room also had a door to the bathroom. In total, four soldiers lived in the two barracks rooms and shared one bathroom.
Later that night, after PVT AA had returned to his room following the interview, appellant approached the CQ desk and asked PFC AV, the CQ runner, as to PVT AA’s whereabouts.  Private First Class AV testified appellant asked, “why we couldn’t keep this in the company,” and seemed “heated.”   Private First Class AV responded to appellant, “that the battalion called down, there’s really nothing we can do at this point.”  Appellant then said to PFC AV “something along the lines of –  something like, ‘You’ll pay for this’ or ‘you’ll fry for this.’”
Appellant and PVT TM then began heading down the hallway.  According to SPC MR, who lay in bed at the time, they began knocking on the door to PVT AA’s and SPC MR’s shared room.  Specialist MR replied, “He’s not here.”  Appellant and PVT TM then entered the second barracks room, after which SPC MR heard them talking to PVT AA.  Specialist MR, because of “some things that were blocking [his] view,” did not see what happened, although he recognized appellant’s and PVT TM’s voices.  Specialist MR also heard a loud noise that he testified sounded like “somebody falling down” in the room.  After appellant and PVT TM left, SPC MR got out of bed and went to the area in his room where the sink and refrigerator were located.  There, SPC MR saw blood “in the sink, on the floor, and on the refrigerator.”  Private AA’s memory was much less detailed, though he recalled appellant and PVT TM being in his room and remembered his own wrist bleeding and a puddle of blood on the floor.
  
When the MPs came to question PVT AA again, his face was bleeding.  Private AA then cleaned himself up, left the barracks, and spent the night at Staff Sergeant (SSG) RB’s house.  The next day, SSG RB noticed a cut on PVT AA’s wrist and notified PVT AA’s team leader.  Private AA subsequently received medical attention for the cut.

On 23 and 25 June 2008, after being advised of his rights, appellant provided sworn statements to the military police who were investigating the reported assault on PVT AA.  In those statements, appellant admitted going to the barracks building where PVT AA lived, stated he spoke with MPs there, and said he then went to “check on [PVT AA].”  Appellant said he (appellant) “was in the area just inside the door when I saw [PVT AA].”  Appellant denied PVT TM was in PVT AA’s room when appellant was there.
LAW AND DISCUSSION
Article 66(c), UCMJ, provides that a Court of Criminal Appeals “may affirm only such findings of guilty . . . as it finds correct in [both] law and fact.”  The test for legal sufficiency “is whether, considering the evidence in the light most favorable to the prosecution, a reasonable factfinder could have found all the essential elements beyond a reasonable doubt.”  United States v. Turner, 25 M.J. 324, 324  (C.M.A. 1987) (citing Jackson v. Virginia, 443 U.S. 307, 319 (1979)).  The test for factual sufficiency “is whether, after weighing the evidence in the record of trial and making allowances for not having personally observed the witnesses, the members of the [Court of Criminal Appeals] are themselves convinced of the accused’s guilt beyond a reasonable doubt.”  Id. at 325.    
Whether testing for legal or factual sufficiency, we must review de novo the entire record of trial, including the evidence presented by the parties and the findings of guilt.  United States v. Washington, 57 M.J. 394, 399 (C.A.A.F. 2002) (citation omitted).  A factual sufficiency “review involves a fresh, impartial look at the evidence, giving no deference to the decision of the trial court on factual sufficiency beyond the admonition in Article 66(c), UCMJ, to take into account the fact that the trial court saw and heard the witnesses.” Id.  With respect to legal sufficiency, we are “bound to draw every reasonable inference from the evidence of record in favor of the prosecution.” United States v. McGinty, 38 M.J. 131, 132 (C.M.A. 1993) (quoting United States v. Blocker, 32 M.J. 281, 284 (C.M.A. 1991)).
 In our analysis, we apply neither a presumption of innocence nor a presumption of guilt . . . and must make [our] own independent determination as to whether the evidence constitutes proof of each required element beyond a reasonable doubt.”  Id.   “This awesome, plenary, de novo power of review grants” our court the authority to substitute our judgment for that of the court members.  United States v. Cole, 31 M.J. 270, 272 (C.M.A. 1990).    
We examine below, in turn, a number of the specifications appellant alleges as deficient.  Additionally, while not challenged by appellant, we discuss appellant’s conviction for making a false official statement.
Maltreatment

In Specification 1 of Charge II (as re-numbered
), appellant was convicted of maltreatment in violation of Article 93, UCMJ.   The elements of this offense as instructed were:  (1) that Private (E-1) AA was subject to the orders of appellant; and (2) that on or about 22 June 2008 at or near Fort Drum, New York, appellant maltreated PVT AA by ordering him to do push-ups and permitting PV2 BS and PVT TM to choke him into unconsciousness and kick him in the head.  
First, we find the push-ups, under the specific facts and circumstances of this case do not constitute maltreatment.  See United States v. Springer, 58 M.J. 164, 171 (C.A.A.F. 2003) (applying an objective standard in light of the totality of the circumstances) (citations and quotations omitted).  See also Manual for Courts-Martial, United States (2008 ed.) [hereinafter MCM] Part IV, para. 17.c.(2) (“The. . . maltreatment   . . .  must be measured by an objective standard.”).  Private AA willingly engaged in push-ups as directed by the appellant; moreover, as he performed the push-ups, PVT AA was laughing and joking with the appellant. It was a moment marked by shared amusement rather than deliberate cruelty.
Second, appellant did not personally choke or kick PVT AA.  Neither is there sufficient evidence to support the theory that appellant acted as a principal in either of these acts (choking PVT AA into unconsciousness or kicking PVT AA in the head).  See United States v. Mitchell, 66 M.J. 176, 178 (C.A.A.F. 2008) (discussing principal liability).  See generally MCM, Part IV, para. 1 (Article 77, UCMJ-Principals).  “Permitting” these assaults on PVT AA to take place (as appellant was charged), in the context of maltreatment, could support a conviction in certain instances.  Under the facts of this case, however, the evidence is insufficient that appellant was looking in the direction of the choke hold, that appellant would have been able to prevent the kick to PVT AA’s head, or that appellant otherwise permitted these assaults to take place.  Under the facts of this case, appellant cannot be found guilty of maltreatment based on the actions of the other two soldiers in choking and kicking PVT AA.  Specification 1 of Charge II (as re-numbered) is set aside.

In Specification 2 of Charge II (as re-numbered), appellant was charged with maltreatment in violation of Article 93, UCMJ.   Specifically, appellant was accused of breaking into PVT AA’s barracks room, pushing PVT AA, and failing to report PVT AA’s suicide attempt (which was alleged to have happened when PVT AA cut his own wrist).  The testimony from PFC AV, PVT AA, and SPC MR, as well as appellant’s sworn statements and the surrounding events and circumstances of that evening, leave no doubt in our minds that appellant broke into PVT AA’s barracks room.  On the other hand, there is insufficient evidence appellant pushed PVT AA or that he knew of PVT AA’s suicide attempt.  We affirm only so much of Specification 2, Charge I as finds:   “That PVT [AA] was subject to the orders of the appellant; and (2) in that at or near Fort Drum, New York, on or about 22 June 2008, the appellant did maltreat PVT [AA], a person subject to his orders, by breaking into his barracks room.”  
False Official Statement

According to Specification 2 of Charge III (as re-numbered), appellant’s statement contained a number of true statements concerning the events surrounding this case.  Therefore, the statement was not “totally false.”  Nonetheless, a statement need only be “false in certain particulars” as opposed to “totally false.”  United States v. Wright, 65 M.J. 373, 374 n.1 (C.A.A.F. 2007) (citation omitted).  We affirm only so much of Specification 2 of Charge III (as re-numbered) as finds appellant “Did, at or near Fort Drum, New York, on or about 25 June 2008, with intent to deceive, sign an official statement to wit:  a DA Form 2823 Sworn Statement, which statement was false in that: appellant responded ‘No’ to the question ‘Was [PVT TM] with you when you went into [PVT AA’s] room?’ and ‘I know that I went in there and talked to [PVT AA] and [PVT TM] was not there,’ and was then known by the appellant to be so false.”  

Larceny

In the Specification of Charge IV (as re-numbered), appellant was charged with larceny in violation of Article 121, UCMJ.  The instructed elements of this offense were (1) at or near Fort Drum, New York, between on or about 1 May 2008 and on or about 22 June 2008, the appellant wrongfully took certain property; that is vehicle rims and a car stereo from the possession of PVT DB;  (2) that the property belonged to PVT DB; (3) the property was of some value; and (4) the taking by the appellant was with the intent to permanently deprive PVT DB of the use and benefit of the property or to permanently appropriate the property to the appellant’s own use or the use of someone other than the owner.
No evidence was presented showing that the nondescript “radio” (alternately referred to throughout the record, including in the instructions, as a “car stereo”) sold to a certain individual (PFC TT) ever actually belonged to PVT DB.  The record is also devoid of any reference to “vehicle rims” being removed from PVT DB’s car.  With respect to the “rims,” witnesses testified that “tires” were removed from a Mazda belonging to PVT DB.  Appellant owned this Mazda before selling it to PVT DB, who then went absent without leave and left the car in the PX parking lot.  Using appellant’s tire jack, a soldier removed the tires from the Mazda and paid appellant $250.00 for the tires.  The tires taken from the Mazda were replaced with tires from appellant’s garage.  While a more developed record could permit a reasonable panel member to infer that when the tires were removed, the “rims” were taken as well and included in the transaction, the witnesses’ testimony does not support that conclusion.  Charge IV and its Specification (as renumbered) is set aside.
Assault
We conclude that Specifications 1, 2, and 4 of Charge V (as re-numbered) must be set aside because the evidence is factually and legally insufficient: 
Specification 1 of Charge V (as re-numbered) alleged an aggravated assault in violation of Article 128, UCMJ.  As instructed, the government had to prove that:  (1) on or about 22 June 2008 at or near Fort Drum, New York, the appellant did bodily harm to PVT AA; (2) appellant did so with a certain means or force by choking him into unconsciousness; (3) the bodily harm was done with unlawful force or violence; and (4) the means or force was used in a manner likely to produce death or grievous bodily harm. 
Testimony and the video clip prove beyond a reasonable doubt that PVT TM choked PVT AA.  No evidence exists, however, that appellant choked PVT AA; therefore, the government would have to prove appellant acted as a principal. To be criminally liable as a principal under Article 77, UCMJ, there must be evidence appellant took some affirmative step to “[a]ssist, encourage, advise, instigate, counsel, command, or procure another to commit, or assist, encourage, advise, counsel, or command another in the commission of the offense” as well as “[s]hare in the criminal purpose of design.” MCM, Part IV, para. 1.b.2.b.i-ii.  Furthermore, “[o]ur case law has generally interpreted Article 77 to require an affirmative step on the part of the accused.”  United States v. Gosselin, 62 M.J. 349, 352 (C.A.A.F. 2006) (quoting United States v. Thompson, 50 M.J. 257, 259 (C.A.A.F. 1999).  Our superior court has said that “[w]hat is required on the part of the aider is sufficient knowledge and participation to indicate that he knowingly and willfully participated in the offense in a manner that indicated he intended to make it succeed. . . .”  United States v. Pritchett, 31 M.J. 213, 217 (C.M.A. 1990) (citation omitted).
There is evidence that, immediately prior to PVT TM choking PVT AA, appellant said, “Get’m, Coach.”  Appellant is off-camera during this remark, however, there is no definitive indication to whom appellant was speaking, and no evidence that appellant shared in any criminal design when PVT TM choked PVT AA.  Private BS testified that he had no independent recollection as to which way appellant was facing when he said, “Get’m Coach” and that he did not know to whom appellant was speaking.  Other individuals were present in the kitchen, as well as in the adjacent room, when appellant said, “Get’m Coach.”  This utterance alone, given the uncertain context in which it was made, is insufficient evidence to sustain appellant’s conviction under a principal liability theory.  Specification 1 of Charge V (as renumbered) is set aside.  
In Specification 2 of Charge V (as renumbered), appellant was charged with assault consummated by battery in violation of Article 128, UCMJ.  The government had the burden of proving beyond a reasonable doubt the following:  (1) on or about 22 June 2008 at or near Fort Drum, New York, the appellant did bodily harm to PVT AA; (2) the appellant did so by striking him in his face with his hand; and (3) the bodily harm was done with unlawful force or violence.  

There is no evidence that appellant ever struck PVT AA in the face on or about 22 June 2008.  This was the assault alleged to have taken place in PVT AA’s barracks room when appellant and PVT TM entered the barracks room when SPC MR was present.  While, as noted above, we affirm appellant’s conviction for maltreating PVT AA by breaking into his room, the events that unfolded in the barracks room preclude us from concluding beyond a reasonable doubt that appellant himself assaulted PVT AA.  Specification 2 of Charge V (as re-numbered) is set aside.  

Specification 4 of Charge V (as renumbered)
 alleged a simple assault in violation of Article 128, UCMJ.  The instructed elements of simple assault in this case were:  (1) on or about 22 June 2008 at or near Fort Drum, New York, appellant did bodily harm to PVT AA; (2) appellant did so by kicking him in the head with his foot and bursting his ear drum; and (3) the offer was done with unlawful force or violence.  

The evidence is clear appellant did not actually kick PVT AA in the head.  Private BS, who delivered the kick to PVT AA’s head, testified appellant did not direct him to kick him in the head.  Additionally, immediately prior to PV2 BS kicking PVT AA, appellant is heard off camera saying, “No, [PV2 BS].”  Specification 4 of Charge V (as re-numbered) is also set aside.   
Misprision Of An Offense

In Specification 3 (as re-numbered) of Charge IX,
 appellant was charged with the offense of Misprision of a Serious Offense in violation of the UCMJ, Article 134 in concealing PV2 BS’s and PVT TM’s aggravated assault of PVT AA.  The government’s theory at trial was that appellant had threatened witnesses and failed to report their offenses to the civil or military authorities as soon as possible.
“A mere failure or refusal to disclose a serious offense without some positive act of concealment does not make one guilty of this offense.”  MCM, Part IV, para. 95.c.3.  See also United States v. Sanchez, 51 M.J. 165, 167 (C.A.A.F. 1999) (“The gravamen of misprision is concealment.”).  Under the facts of this case, there was no positive act of concealment by appellant in his failure to report the offenses.  Nor do appellant’s statements and questions to others support a finding of guilty for this offense; therefore, Specification 3 (as-renumbered) of Charge IX is set aside. 
Obstruction Of Justice

In Specification 5 of Charge IX,
 appellant was charged with obstruction of justice in violation of Article 134, UCMJ by attempting to destroy evidence.  There is evidence appellant briefly inquired to other soldiers about a videotape of the events at appellant’s home on 22 June 2008 when appellant and junior soldiers were drinking alcohol and PVT AA was choked into unconsciousness.  There is no evidence in the record of trial, however, that appellant attempted to destroy the videotape (or encouraged others to do so) or any other evidence in reference to criminal proceedings pending against him. With respect to appellant’s inquiry about the videotape, there simply is insufficient evidence concerning appellant’s tone, delivery, and other contextual factors to conclude appellant was attempting to obstruct justice.  See, e.g., United States v. Reeves, 61 M.J. 108 (C.A.A.F. 2005) (“Whether an accused’s conduct was wrongful will turn on contextual factors presenting questions of fact for the members, including, among other things, the actor’s tone and manner of delivery.”).  Merely inquiring as to whether or not an individual possessed the videotape, in the absence of more, is insufficient to conclude appellant did anything “wrongful” or “attempted to destroy evidence.”  See id.  Specification 5 of Charge IX is set aside.  
CONCLUSION
We find appellant’s additional assignments of error without merit.  The findings of guilty are set aside with respect to Specification 1 of Charge II (as re-numbered) (Article 93); Charge IV and its Specification (as re-numbered) (Article 121); and Specification 4 (as renumbered on the promulgating order) and Specification 5 of Charge IX (Article 134).  Additionally, none of the various specifications charged under Article 128, UCMJ, now survive as they either were dismissed at trial, appellant was found not guilty, or this court set them aside.
We affirm only so much of Specification 2 of Charge II (as re-numbered) (Article 93) as finds: “That PVT [AA] was subject to the orders of the appellant; and (2) in that at or near Fort Drum, New York, on or about 22 June 2008, the appellant did maltreat PVT [AA], a person subject to his orders, by breaking into his barracks room.”  

We affirm only so much of Specification 2 of Charge III (as re-numbered) (Article 107) as finds appellant “Did, at or near Fort Drum, New York, on or about 25 June 2008, with intent to deceive, sign an official statement to wit:  a DA Form 2823 Sworn Statement, which statement was false in that: appellant responded “No”  to the question “Was [PVT TM] with you when you went into [PVT AA’s] room?” and “I know that I went in there and talked to [PVT AA] and [PVT TM] was not there,” and was then known by the appellant to be so false.”  
We affirm only so much of Specification 1 of Charge IX (Article 134) as finds appellant “Did, at or near Fort Drum, New York, on or about 22 June 2008, had a duty of care for LL, a child under the age 16 years and did endanger the mental health and safety of said LL by drinking and having underage Soldiers drunk at his house, in close proximity to LL, and that such conduct constituted culpable negligence.”

In addition to those charges and specifications above which we have affirmed with amendments, the following remaining findings of guilty are affirmed without amendment:

The Specification of Charge VI (as re-numbered) and Charge VI (as renumbered), in violation of Article 129, UCMJ;
 and
Specification 2 (drunk and disorderly conduct) of Charge IX, in violation of Article 134, UCMJ.

The sentencing landscape has changed dramatically and “[w]e conclude the only fair course of action is a sentencing rehearing.”  United States v. Buber, 62 M.J. 476, 480 (C.A.A.F. 2006) (citations and quotations omitted).   The sentence is set aside.  A rehearing on the sentence may be ordered by the same or different convening authority.  
Senior Judge JOHNSON and Judge BAIME concur.

FOR THE COURT:
MALCOLM H. SQUIRES, JR.
Clerk of Court

�  Judge BAIME took final action on this case prior to his permanent change of duty station.





�  Additionally, appellant faced a variety of other charges and specifications, some of which were dismissed and some of which he was found not guilty.  These included:   Article 91 – disobeying a lawful order from a non-commissioned officer (found not guilty of a single specification); Article 92 – violating a lawful regulation (two specifications dismissed); Article 107 – making a false official statement (one specification dismissed); Article 128 – assault (two specifications dismissed and found not guilty of one specification); and Article 134 – misprision of a serious offense (one specification dismissed).


� The record does not indicate whether appellant was aware PVT AA’s wrist was cut and bleeding.


�  The promulgating order reflects that a number of charges were re-numbered from the charge sheet. 


�  Originally appellant was charged with maiming under Article 124, UCMJ.  Upon motion of the trial counsel, the sole specification of the Article 124 charge was amended to reflect the lesser-included offense of assault in violation of Article 128.  Appellant was found guilty of this lesser-included offense.





�  This charge (Charge IX) was not re-numbered either on the charge sheet or the promulgating order.  However, Specification 4 of Charge IX was re-numbered as Specification 3. 


�  This charge (Charge IX) was not re-numbered either on the charge sheet or the promulgating order.  We note that Specification 5, unlike Specification 4, was not re-numbered. 


�  We have affirmed the child endangerment specification in this manner because there is no evidence appellant assaulted PVT AA. Nonetheless we still find beyond a reasonable doubt that appellant is guilty of child endangerment under the facts of this case.





�  The promulgating order contains numerous errors, and corrections should be made as necessary following the sentence rehearing. 





�  Although we reverse appellant’s conviction for any alleged assault that may have occurred in PVT AA’s room, we find beyond a reasonable doubt that appellant intended to assault PVT AA when appellant broke and entered into PVT AA’s room.
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