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MEMORANDUM OPINION
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This opinion is issued as an unpublished opinion and, as such, does not serve as precedent.

SIMS, Judge:


A military judge sitting as a general court-martial convicted appellant, pursuant to his pleas, of conspiracy to obstruct justice, violation of a lawful general order, wrongfully endeavoring to impede an investigation (two specifications), arson,
 and wrongful touching of a corpse in violation of Articles 81, 92, 126, and 134 of the Uniform Code of Military Justice, 10 U.S.C. §§ 881, 892, 926, and 934 [hereinafter UCMJ].  An enlisted panel convicted appellant, contrary to his pleas, of conspiracy to commit rape, felony murder (four specifications), unpremeditated murder, negligent homicide (two specifications), rape,
 and housebreaking with intent to commit rape, in violation of Articles 81, 118, 120,130, and 134, UCMJ.


Appellant was sentenced to a dishonorable discharge, confinement for life with eligibility for parole, forfeiture of all pay and allowances, and reduction to Private E-1.
  The convening authority reduced the amount of confinement to ninety years and otherwise approved the adjudged sentence.  The convening authority also credited appellant with 656 days of confinement credit against the sentence to confinement.

This case is before the court for review pursuant to Article 66, UCMJ.  Before this court, appellant has submitted a petition for a new trial based upon the admission of purported fraudulent testimony and raised three assignments of error, claiming that (1) that he was convicted upon fraudulent testimony; (2) that the evidence against him was legally and factually insufficient; and (3) that the military judge erred in admitting testimony showing appellant’s pre-existing animosity towards Iraqis.  
After examining the record of trial as well as the appellant’s submissions, we find no merit to either the petition for new trial or the assignments of error. 
FACTS

On 12 March 2006, appellant was stationed at a Traffic Control Point (TCP) in Yousifiyah, Iraq.  After drinking alcohol in violation of orders and playing cards with some of his fellow soldiers who were also drinking, appellant overheard Specialist (SPC) Barker and Private First Class (PFC) Green discussing how they were “going to rape a girl” at a location that was “not far from the TCP.”  Soon thereafter, appellant agreed to accompany PFC Green, SPC Barker, and a third soldier, SPC Cortez, to the home of an Iraqi family located approximately 300 meters away from the TCP.  SPC Barker, PFC Green, and SPC Cortez changed their clothes to hide their identities as United States soldiers, armed themselves lightly, and prepared to depart the TCP.  Appellant picked up a sniper rifle and joined the group wearing only his boots, Army Combat Uniform (ACU) pants, and a tan t-shirt.  Appellant did not put on his ACU blouse containing identifying patches and name tapes.  No one in the group was wearing either Interceptor Body Armor (IBA) or a Kevlar ballistic helmet.  Immediately prior to the group’s departure, SPC Cortez handed a radio to a fifth soldier, PFC Howard, and told him to call them if any Iraqi or United States soldiers approached the TCP. 


The group then departed the TCP and proceeded toward their identified target.  To get there, they had to breach two fences, one of which required cutting.  As they neared the Iraqi dwelling, the group split into two teams, one consisting of appellant and PFC Green and the other consisting of SPC Barker and SPC Cortez.  Upon discovering the patriarch of the family standing outside his home with his six-year-old daughter, PFC Green and appellant approached them and ushered them inside the house.  SPC Barker and SPC Cortez followed them inside where they encountered the family matriarch and her fourteen-year-old daughter, the target of their planned rape.

The family was herded into the bedroom where they were left alone with PFC Green as appellant stood watch outside the bedroom door.  After PFC Green separated the fourteen-year-old girl from her family, he “pushed” her back into the main room where SPC Cortez raped her as SPC Barker restrained her and appellant watched.  SPC Cortez and SPC Barker then switched places so SPC Barker could rape her as appellant continued to watch and pull security.  At some point during the rape of the fourteen year old, PFC Green killed the three family members in the bedroom using the family’s AK-47 and a shotgun he brought from the TCP.  As the shots rang out, neither SPC Cortez, SPC Barker, nor appellant either flinched or entered the bedroom to check on PFC Green.  The appellant, did, however move away from the door and stand with his back to the wall, ostensibly to avoid being hit by ricocheting rounds from the bedroom.

When PFC Green exited the bedroom, he announced that he had killed all of the occupants and then proceeded to rape the fourteen year old as appellant looked on.  After SPC Cortez told PFC Green to “hurry up,” PFC Green put a pillow over the fourteen-year-old girl’s face and killed her using the AK-47 as appellant stood three to four feet away.  Appellant then approached the girl’s corpse, lifted her shirt, and touched her breast before assisting the others in trying to cover up their crimes.


After SPC Barker poured kerosene on the deceased rape victim, appellant provided him with a lighter which SPC Barker used to start a fire.  The fire was intended to consume the whole house, but it never fully ignited.  After the group returned to the TCP, they donned their normal uniforms and burned some of the clothes they had been wearing.  Appellant disposed of the AK-47 used by PFC Green by throwing it into a canal from which it was never recovered.
DISCUSSION

Admission of Evidence of Animosity

One of appellant’s assignments of error alleges that the military judge erred in admitting testimony of appellant’s prior acts and utterances that were indicative of appellant’s animosity towards Iraqis prior to the charged offenses.  In support of this assignment of error, appellant argues both that the probative value of the evidence was nonexistent because the animosity expressed by appellant toward Iraqis was shared by many of appellant’s fellow soldiers and that any probative value of such evidence was substantially outweighed by the danger of unfair prejudice to the appellant.  


Specifically, the evidence in question consisted of testimony that in the days prior to appellant’s charged offenses, appellant had struck an Iraqi detainee, referred to Iraqis in derogatory terms, and stated that they all needed to be “killed” to include the “women and children” because they “will either breed insurgents or support insurgents.”  After applying the factors regarding uncharged misconduct articulated in United States v. Reynolds, 29 M.J. 105, 109 (C.M.A. 1989) and conducting a balancing test under Military Rule of Evidence [hereinafter Mil. R. Evid.] 403, the military judge found that the evidence at issue was admissible and served both as “circumstantial proof” of appellant’s “state of mind” and as “evidence of his intent to conspire” to commit the offense of “premeditated murder.” 


Appellant’s statements and actions towards Iraqis, made within a few days of the date of his offenses, were both logically and legally relevant to charges he was facing.  Additionally, when taken in context of the high number of casualties suffered by appellant’s unit and in conjunction with the fact that numerous soldiers in the unit expressed similar sentiments, we find that the probative value of the evidence was not substantially outweighed by the danger of unfair prejudice.  As such, we find no abuse of discretion by the military judge in admitting the evidence of appellant’s animosity.  
Legal and Factual Sufficiency


We next turn to appellant’s assignment of error regarding legal and factual sufficiency because our evaluation of the evidence admitted at trial has a direct bearing on our resolution of the remaining assignment of error, as well as appellant’s petition for new trial.  Appellant argues the government failed to establish that he had the intent to commit either rape or murder when he departed the TCP.  Because appellant was not convicted of premeditated murder or conspiracy to commit murder, we need not address whether the government proved appellant had the intent to commit murder when he departed the TCP.  Instead, we concentrate our analysis on the evidence presented as to appellant’s intent with regard to the rape, conspiracy to commit rape, felony murder, and housebreaking with intent to commit rape.  Furthermore, because the panel was instructed on both an aider and abettor theory and a co-conspirator liability theory, we evaluate the appellant’s intent as to those theories, especially as they apply to the felony murder offenses. 
Article 66, UCMJ, requires this court to conduct a de novo review of the legal and factual sufficiency of each case.  United States v. Washington, 57 M.J. 394, 399 (C.A.A.F. 2002) (citation omitted).  The test for legal sufficiency is whether, considering the evidence in the light most favorable to the government, a reasonable fact finder could have found the essential elements beyond a reasonable doubt.  The test for factual sufficiency is whether, after weighing the evidence in the record of trial and making allowances for not having personally observed the witnesses, the court is convinced of appellant’s guilt beyond a reasonable doubt.  United States v. Turner, 25 M.J. 324, 325 (C.M.A. 1987). 

In this case, appellant’s co-conspirators (and PFC Howard) testified that appellant was present during some of the pre-departure discussions regarding the planned rape.  Additionally, SGT Cortez specifically testified appellant told him that appellant would be “down to go,” if they went through with their plans.  Although we recognize that there are some discrepancies between the testimony of the co-conspirators as to the exact timing and location of the individual discussions, we note that all of the co-conspirators confirmed that the group was talking and playing cards inside or near the building that day and admitted to drinking alcohol prior to leaving the TCP, thus providing a contextual basis for the discrepancies.  
These minor discrepancies are of little significance in light of the critical fact that the government admitted Prosecution Exhibit 71, which contained appellant’s written confession.  In that statement, appellant confessed that prior to their departure from the TCP, he was told by one of his co-conspirators that they planned to rape a nearby girl.  The confession further detailed some of his actions in accompanying them and “pulling security” as they proceeded to rape the girl and kill her and her family members. 
Appellant’s actions immediately prior to and during the rape and the killings, coupled with his prior knowledge of the planned rape, constitute sufficient evidence as to each of the elements of the offenses of which he was convicted under both an aider and abettor theory of liability and the co-conspirator liability theory.  See United States v. Borner, 3 U.S.C.M.A. 306, 12 C.M.R. 62 (1953) (affirming rape and felony murder convictions where two soldiers stood guard outside a dwelling as a third soldier raped a female within and thereafter one of the soldiers killed a villager who attempted to come to her aid).  Accordingly, based upon our review of the evidence contained in the record, we are satisfied that the evidence is both legally and factually sufficient.  

Petition for New Trial and Fraudulent Testimony

Appellant bases both his petition for new trial and his remaining assignment of error on the argument that SPC Barker, one of appellant’s co-conspirators, testified falsely at appellant’s trial as evidenced by variances in SPC Barker’s testimony at PFC Green’s subsequent trial in federal court.  Appellant asserts that the outcome of his trial would have been different had SPC Barker testified at appellant’s trial as he testified at that of PFC Green.  We disagree.

Article 73, UCMJ, 10 U.S.C. § 873 (2000), allows petitions for new trials “on the grounds of newly discovered evidence or fraud on the court.”  Rule for Courts–Martial [hereinafter R.C.M.] 1210(f)(2) and (3) further provide that:

(2) Newly discovered evidence. A new trial shall not be granted on the grounds of newly discovered evidence unless the petition shows that:

(A) The evidence was discovered after the trial;

(B) The evidence is not such that it would have been discovered by the petitioner at the time of trial in the exercise of due diligence; and

(C) The newly discovered evidence, if considered by a court-martial in the light of all other pertinent evidence, would probably produce a substantially more favorable result for the accused.

(3) Fraud on court-martial. No fraud on the court-martial warrants a new trial unless it had a substantial contributing effect on a finding of guilty or the sentence adjudged.

Our superior court has long recognized and recently re-emphasized that petitions for new trial are “generally disfavored” and are to be “granted only if a manifest injustice would result absent a new trial.”  United States v. Hull, 70 M.J. 145, 2011 WL 2314610, slip op. at 20 (C.A.A.F. 2011), citing to United States v. Williams, 37 M.J. 352, 356 (C.M.A. 1993).  
In deciding whether or not to grant such a petition, this court must analyze the new evidence and weigh it against the other evidence presented at trial to determine if the admission of the evidence at a new trial would “probably produce a substantially more favorable result” for appellant.  Similarly, in the case of fraud on the court, we must examine the fraud and determine whether it “had a substantial contributing effect on a finding of guilty or the sentence adjudged.” 

At appellant’s trial, SPC Barker testified that appellant grabbed the younger daughter and physically ushered her into the home.  When asked by the trial counsel if “it helped” that appellant “captured the little girl and took her into the back room,” SPC Barker responded in the affirmative.  However, twenty-one months later, when testifying at PFC Green’s trial in federal court, SPC Barker stated that he believed that PFC Green and appellant ushered the little girl and her father into the house.  When asked a follow-on question, SPC Barker responded that he was “pretty sure” the little girl “went along with her father,” but also noted that he “did not know” for “sure.”   


After carefully reviewing SPC Barker’s testimony at the two proceedings, we find no fraud on the part of SPC Barker as alleged in the assignment of error and petition for new trial.  At most, we discern minor discrepancies that are not unexpected after the passage of almost two years from the time of appellant’s trial and three years from the date of the offenses.  
Furthermore, in light of the overwhelming evidence presented against appellant at trial, to include his own admission that he was aware of the intended rape prior to the group’s departure from the TCP, it is of no legal consequence whether the appellant physically ushered the six-year-old girl into the house or whether she merely accompanied her father as he was ushered into the house by PFC Green and appellant.  Appellant clearly had the requisite intent, at the requisite times when he accompanied his co-conspirators to the home of their intended victim, pulled security, and was physically present as SPC Cortez, SPC Barker, and PFC Green raped the fourteen-year-old girl and when PFC Green murdered the occupants of the home.  
Accordingly, the “new evidence” in this case, consisting of SPC Barker’s testimony at PFC Green’s trial, when considered together with all the other evidence presented at appellant’s court-martial would not have produced a substantially more favorable result for appellant.  We are, therefore, satisfied that SPC Barker’s testimony as to who physically ushered the little girl into the house was neither fraudulent, nor did it have a substantial contributing effect on any of the findings of guilty in appellant’s case.  Likewise, based upon the heinous nature of the appellant’s crimes and the number of victims, we also find that SPC Barker’s testimony as to the little girl had little or no effect on the sentence in this case.  
Conclusion

The findings of guilty and the sentence are AFFIRMED.  In addition, appellant’s petition for new trial is DENIED.  
Senior Judge TOZZI and Judge GALLAGHER concur.







FOR THE COURT:







MALCOLM H. SQUIRES, JR.







Clerk of Court 
� After findings on the contested charges and upon motion of the trial counsel, the military judge dismissed the arson charge and its specification because it was based upon the same act that served as the basis of one of the specifications of conspiracy to obstruct justice of which appellant ultimately was convicted.  


� After findings and upon motion by the trial counsel, the military judge found the rape charge its specification to be a lesser-included offense of the felony murder specifications and dismissed the rape charge its specification.





� Appellant was charged with four specifications of premeditated murder and felony murder in violation of Article 118, UCMJ.  Although the panel ultimately acquitted appellant of the four premeditated murder specifications, the panel found him guilty of the negligent homicides of F.T.M.M.A.J. (the mother) and H.K.H.R.A.J. (the six-year-old daughter) and the unpremeditated murder of A.K.H.R.A (the fourteen-year-old older daughter) as lesser-included offenses of premeditated murder in addition to the four specifications of felony murder.  After announcement of findings, the military judge found the two specifications of negligent homicide and the specification of unpremeditated murder to be fairly embraced within the felony murder specifications and dismissed them.  In light of the holding in United States v. Girouard, 70 M.J. 5, 9 (C.A.A.F. 2011), negligent homicide is not a lesser-included offense of premeditated murder.  Accordingly, the findings of guilty as to the negligent homicides of the mother and the six-year-old daughter are a nullity.





� The panel included a recommendation that the convening authority approve a sentence less severe than that approved for appellant’s co-conspirators. 
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