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STOCKEL, Judge:
A military judge sitting as a special court-martial convicted appellant, pursuant to his pleas, of general disorders (three specifications), unlawful entry (three specifications), and indecent exposure in violation of Article 134, Uniform Code of Military Justice, 10 U.S.C. § 934 [hereinafter UCMJ].  The convening authority approved the adjudged sentence to a bad-conduct discharge, confinement for five months, forfeiture of $737.00 pay per month for five months,
 and reduction to Private E1.  
In this Article 66, UCMJ, appeal, appellant asserts that there was an insufficient factual basis to support his pleas of guilty to two specifications of unlawful entry.  Specifically, in his first and second assignments of error, appellant alleges that his pleas are improvident because he failed to describe how his conduct was prejudicial to good order and discipline or service discrediting (Specifications 5 and 6 of Charge I).  And, in his third assignment of error, appellant avers that because he did not actually enter one of the rooms which he was charged with entering, his plea to that specification is improvident (Specification 6 of Charge I).  We agree with appellant’s assertion that there was an insufficient factual basis to show that he actually entered the room as alleged in Specification 6 of Charge I.  We will grant relief in our decretal paragraph. 
Background

Appellant’s criminal conduct involved a number of incidents with junior enlisted female soldiers.  On one occasion, appellant was hanging around the charge of quarters (CQ) desk at the barracks
 when Private First Class (PFC) TC, who lived in the barracks and was in the CQ area, said she wanted to go to a nightclub.  Appellant agreed to go with PFC TC and they drove in her car to a local club.  When the two returned to the barracks, appellant asked PFC TC if he could sleep on her floor.  He said that he “had been drinking a lot” that evening and could not drive.  Private First Class TC told him “no” and she locked her door and went to sleep.  Some time later appellant went to the outside of PFC TC’s room, removed her window screen, and climbed through her window and into her room.  She awoke to find him standing at the foot of her bed.  When she asked appellant what he was doing, he walked into her bathroom and got into her bathtub.  
Two additional incidents of appellant’s criminal misconduct involved PFC JW.  The first incident occurred when appellant went to a toga party hosted by a junior enlisted soldier and attended by mostly junior enlisted soldiers.  While he was at the party, appellant consumed a large quantity of alcohol.  At some point, he reached under PFC JW’s toga and took a picture of her crotch.  Also, appellant, who was wearing a toga but no under garments, exposed his penis to several on-lookers while he was “dancing and joking around” at the party.  The second incident concerning PFC JW occurred on a night when appellant was assigned as the CQ for the barracks where PFC JW resided.  While on duty, appellant walked around the outside of the building, peaked through the blinds of PFC JW’s window and saw that she was asleep and that her breast was exposed.  Appellant “went to [his] truck and got [his] camera and [he] took pictures of her” through the blinds.  
Appellant’s charged misconduct also included two incidents involving PFC CR.  In the first incident, appellant was drinking in the barracks and decided to walk into the female latrine where he believed PFC CR would be getting ready to shower.  Appellant saw PFC CR in the shower and approached her, she told him to leave and he did.  The second incident concerning PFC CR also occurred while appellant was in the barracks.  On this occasion, after “drinking for hours,” appellant lied to the staff duty noncommissioned officer (SDNCO) by saying that he needed to help a soldier who was locked out of a barracks room.  Appellant fabricated the story so that he could obtain the master key for the barracks rooms.  The SDNCO took appellant’s identification card and gave appellant the master key.  Appellant then wandered around the barracks looking for a particular soldier.  He used the master key to enter two rooms.  One of the rooms appellant entered belonged to PFC CR.  When appellant entered her room, PFC CR was asleep.  She awoke to find appellant in the corner of her room by her closet.  She told him to leave and he did.  Prior to entering PFC CR’s room, appellant used the master key to attempt to enter the barracks room of Private E2 (PV2) AM, the soldier for whom he had been looking.  When he tried to enter her room, however, another soldier, who was visiting PV2 AM, placed the security chain on the door, then pushed the door shut and locked it with the dead bolt.  
Discussion

“A military judge may not accept a plea of guilty without first determining that there is a factual basis for the plea.”  United States v. Ray, 44 M.J. 835, 837 (Army Ct. Crim. App. 1996) (citing Rule for Courts-Martial [hereinafter R.C.M.] 910(e)).  An accused must be able to “describe all the facts necessary to establish guilt.”  R.C.M. 910(e) discussion.  To reverse a guilty plea on appeal, the record must show “a substantial basis” in law and fact for questioning the guilty plea.  United States v. Prater, 32 M.J. 433, 436 (C.M.A. 1991).  “Mere conclusions of law recited by an accused are insufficient to provide a factual basis for a guilty plea.”  United States v. Outhier, 45 M.J. 326, 331 (1996).  Although a military judge may consider a stipulation of fact accompanying the providence inquiry to determine whether a factual basis for the plea exists (United States v. Sweet, 42 M.J. 183 (1995)), the record of trial must reflect that “the military judge . . . has questioned the accused about what he did or did not do . . . to make clear the basis for a determination by the military judge . . . whether the acts or the omissions of the accused constitute the offense or offenses to which he is pleading guilty.”  United States v. Care, 18 U.S.M.C.A. 535, 541, 40 C.M.R. 247, 253 (1969).

In this case, the military judge failed to adequately question appellant about the offense of unlawful entry into the barracks room of PV2 AM (Specification 6 of Charge I).  “An entry must be effected before the offense is complete, but the entry of any part of the body, even a finger, is sufficient.”  Manual for Courts-Martial, United States (2000 ed.), Part IV, para. 55c.(3) and para. 111c.  During the colloquy pertaining to this offense, appellant did not admit that he entered the barracks room.  Moreover, while the stipulation of fact states that appellant entered PV2 AM’s barracks room, he contradicted the stipulation of fact during the providence inquiry and the military judge failed to resolve this inconsistency.  See UCMJ art. 45(a).  Accordingly, under these facts, we hold that the military judge erred in accepting the appellant’s plea of guilty to unlawful entry into the barracks room of PV2 AM.  

There is, however, a sufficient factual basis to support appellant’s conviction of an attempt to commit an unlawful entry.  Appellant used the master key to unlock PV2 AM’s door which constitutes an overt act evincing a direct movement toward the commission of the offense of unlawful entry.  If we conclude that we can “reliably determine what sentence would have been imposed at the trial level if the error had not occurred,” we need not order a rehearing on the sentence in this case.  United States v. Sales, 22 M.J. 305, 307 (C.M.A. 1986).  “[T]he standard for reassessment is not what sentence would be imposed at a rehearing, but rather would the sentence have been ‘at least of a certain magnitude.’”  United States v. Taylor, 51 M.J. 390, 391 (1999) (quoting United States v. Taylor, 47 M.J. 322, 324 (1997)).  In curing the error through reassessment, we must “‘assure that the sentence is no greater than that which would have been imposed if the prejudicial error had not been committed.’”  Sales, 22 M.J. at 308 (quoting United States Suzuki, 20 M.J. 248, 249 (C.M.A. 1985)).  

For the purpose of our Sales analysis, we note that the error in this case failed to affect the fundamental facts of appellant’s criminal acts.  But for the fact that the chain was placed on the door before appellant could enter the room, appellant would have unlawfully entered the barracks room of a junior enlisted soldier.  Additionally, the error had no effect on the maximum sentence.  Appellant’s military record is unimpressive.  Although his duty performance was described as “good,” appellant’s record includes non-judicial punishment for accessing and storing pornography on his government computer and a general officer memorandum of reprimand for driving while under the influence of alcohol.  Based upon the entire record, and our collective experience, we conclude that we can reliably determine what sentence would have been imposed if this error had not occurred.  

We have reviewed appellant’s first and second assignments of error
 and those matters personally raised by appellant under United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982), and we find them to be without merit.
Decision

Accordingly, the court affirms only so much of the finding of guilty of Specification 6 of Charge I as finds that appellant, did at Fort Riley, Kansas, on or about 15 December 2000, attempt to unlawfully enter the barracks room of PV2 AM by unlocking the barracks room door with a master key in violation of Article 80, UCMJ. 

The remaining findings of guilty are affirmed.  Reassessing the sentence based upon the error noted, the entire record, and the principles in United States v. Sales, supra, the court affirms the sentence. 

Senior Judge CHAPMAN and Judge CLEVENGER concur. 







FOR THE COURT:







MALCOLM H. SQUIRES, JR.







Clerk of Court

� The convening authority waived automatic forfeitures for the benefit of appellant’s family.





� Appellant did not reside in the barracks.  





� Appellant asserts in his first and second assignments of error that the military judge failed to elicit a sufficient factual basis to support appellant’s pleas of guilty to unlawful entry on 15 December 2001 (Specifications 5 and 6 of Charge I) because appellant failed to describe how his conduct was prejudicial to good order and discipline or service discrediting.  When explaining the elements of each of these offenses, the military judge provided definitions for conduct which is prejudicial to good order and discipline and for service discrediting conduct.  Appellant admitted that he understood the definitions and he admitted that the elements and definitions accurately described his conduct.  Further, the record before us contains a sufficient factual basis showing that appellant’s conduct was prejudicial to good order and discipline.  Appellant deceptively used his position as a noncommissioned officer to obtain the master key for the barracks.  Once he obtained the master key, appellant used it to enter the barracks room of a junior enlisted female soldier who was assigned to appellant’s unit (Specification 5 of Charge I).  Appellant then attempted to use the key to enter the room of another junior enlisted female soldier who was also assigned to his unit (Specification 6 of Charge I).  Appellant admitted that, while committing these acts, he was “more or less in a drunken state, just walking around the barracks” and that he had been drinking with junior enlisted soldiers, some of whom were underage.  Based upon his misuse of position, the location of his offenses, and his actions, we are confident that appellant’s description of his offenses demonstrates that his conduct was prejudicial to good order and discipline.  See United States v. Yancey, 36 M.J. 859, 861 (A.C.M.R. 1993).
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