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MEMORANDUM OPINION

-----------------------------------------
Per Curiam:


The charges in this case resulted from appellant’s misconduct while he was stationed at Fort Bragg, North Carolina.  He wrongfully used marijuana.  In addition, he operated a motor vehicle at night without headlights in a parking lot on the installation while under the influence of alcohol and while his drivers license was suspended. Fearing the consequences of his misconduct, he absented himself without leave from his unit and remained away for approximately eighteen days.  Upon his return, he was placed in confinement to prevent his flight and subsequently brought to trial by general court-martial.

Pursuant to his pleas, appellant was convicted by a military judge of absence without leave, violation of a lawful general regulation, drunk driving, and wrongful use of marijuana, in violation of Articles 86, 92, 111 and 112a, Uniform Code of Military Justice, 10 U.S.C. §§ 886, 892, 911 and 912a [hereinafter UCMJ].  The convening authority approved the adjudged sentence of a bad-conduct discharge, confinement for five months, forfeiture of all pay and allowances, and reduction to Private E1.


The case was submitted to us “on its merits” without assertion of error by appellate defense counsel.  We carefully reviewed the record of trial and identified several potential issues, including but not limited to: the legal efficacy of the purported “incorporation by reference” of a state statute into the body of a punitive installation regulation; and, whether appellant’s plea of guilty to driving on a suspended license was provident given the record supporting the plea.  Consequently, we ordered the record returned to appellate defense counsel for “such further review and analysis as is appropriate.”


Rather than responding to this suggestion that several issues merited close attention, appellate defense counsel filed an assignment of error concerning multiplicity and concluded that the issues identified by this court were “all resolved by the military judge’s finding of multiplicity.”  Subsequently, we specified three issues:

I

WHETHER THE PURPORTED “INCORPORATION BY REFERENCE” OF A STATE STATUTE INTO THE BODY OF A PUNITIVE REGULATION HAS LEGAL EFFECT

II

WHETHER A CLAIM THAT A VIOLATION OF STATE LAW SO INCORPORATED COULD CONSTITUTE A VIOLATION OF A MILITARY REGULATION FOR THE PURPOSES OF PUNISHMENT UNDER THE UNIFORM CODE OF MILITARY JUSTICE

III

WHETHER APPELLANT’S PLEA OF GUILTY TO DRIVING ON A SUSPENDED LICENSE IS LEGALLY AND FACTUALLY SUFFICIENT GIVEN THE RECORD SUPPORTING THAT PLEA


The appellant was charged in pertinent part with violating, XVIII Airborne Corps and Fort Bragg Reg. 190-5, Traffic Regulation, para. 3b (29 Sep. 1994) 

[hereinafter XVIII ACFBR 190-5] by wrongfully driving on a suspended New Jersey driver’s license.  That paragraph provided that:

The General Statutes of North Carolina, Chapter 20, Motor Vehicles, pertaining to traffic laws, are incorporated by reference into this regulation.  This is a punitive regulation.  Accordingly, a violation of North Carolina traffic laws is punishable under the UCMJ.  


At the appellant’s court-martial, the military judge referred to N.C.Gen.Stat. § 20-28 (1995) in analyzing the elements of the offense of disobedience to a lawful general regulation.  Section 20-28 states:

Driving While License Revoked. - - Except as provided in subsection (a1) of this section, any person whose drivers license has been revoked who drives any motor vehicle upon the highways of the State while the license is revoked is guilty of a Class 1 misdemeanor.


During the colloquy with the military judge the appellant admitted that he was driving the vehicle and that his license had been “suspended.”  He also stated, however, that “I wasn’t actually driving it on Fort Bragg.  I just moved it out of the way of traffic at that particular moment.”  He also agreed with the military judge that he had no legal justification or excuse to be operating the vehicle, and that he had a duty to obey the regulation.  

The colloquy with the military judge did not address whether driving with a “suspended” license was tantamount to driving with a “revoked” license within the meaning of the statute as incorporated into the regulation.  The colloquy also failed to resolve whether driving in the parking lot of a club on Fort Bragg was the same as driving “upon the highways of the State.”  Finally, trial defense counsel and the military judge failed to resolve whether the regulatory scheme of incorporation by reference was permissible under military law.  Rather, the participants at trial merely assumed that the regulatory scheme was valid.

There is a significant issue in our minds about the validity of the regulatory scheme used in XVIII ACFBR 190-5, para. 3b.  State law becomes Federal law of local application under the Federal Assimilative Crimes Act, 18 U.S.C. § 13.  That provision is an adoption by Congress of state criminal laws for areas of exclusive or concurrent federal jurisdiction.  The Act adopts the criminal law of the state wherein the military installation is located.  The criminal law then applies as Federal law under clause 3 of Article 134, UCMJ. 
  The regulatory scheme here seems to adopt state law without reference to the Act.   

The regulatory scheme before us is somewhat different from assimilation under the Federal Assimilative Crimes Act.  These differences raise important legal questions.  For example, which state law applies—that current when the regulation was adopted or that current at the time of the offense?
  What definitions control application of the regulation—those in the statutes or those in the regulation?  The answers to questions such as these would control whether operation of a vehicle in a parking lot is the same as operation upon a highway, and whether suspension is the same as revocation.

We are reluctant to address the legal issues of preemption and incorporation by reference on this guilty plea record.  See United States v. Hill, 25 M.J. 411 (C.M.A. 1988)(Cox, J., concurring in the result with reservations); United States v. Byrd, 24 M.J. 286, 293 (C.M.A. 1987)(Cox, J., concurring in result); United States v. Reed, 24 M.J. 80, 86 (C.M.A. 1987)(Cox, J., dissenting). Only when the facts and law have been presented in the adversary context can we be reassured that the issue will receive the treatment it deserves.  

Although we do not reach the difficult legal issues, we nevertheless have determined that portions of this case may not be permitted to stand.  In our view, the colloquy with the military judge failed to provide an adequate factual predicate for the plea of guilty to Specification 1 of Charge III.  It is not sufficient that an accused agree with the legal conclusion postulated by the military judge.  The accused must, either during the colloquy or in the stipulation of fact, provide a factual basis for the plea.  United States v. Davenport, 9 M.J. 364, 366 (C.M.A. 1988).  That was not done for Specification 1 of Charge III.

We resolve the remaining assigned issues, including those raised personally by the appellant pursuant to United States v. Grostefon, 12 M.J. 431 (C.M.A 1982), adversely* to the appellant.

The finding of guilty of Specification 1 of Charge III is set aside and Specification 1 is dismissed.  The remaining findings of guilty are affirmed.  Reassessing the sentence on the basis of the error noted, the entire record, and applying the principles of United States v. Sales, 22 M.J. 305 (C.M.A 1986),* the court affirms the sentence.







FOR THE COURT:







JOSEPH A. NEURAUTER







Clerk of Court

� The focus of Specified Issue III is on the providence of the plea.


� The Act applies to state laws validly existing at the time of the offense without regard to when laws were enacted, whether before or after passage of the Act.


� In the civil law context, incorporation by reference generally is limited to documents in existence.  See 79 Am.Jur.2d Wills, § 200 (1975 Supp. 1997)(citing Montgomery v. Blanenship, 230 S.W.2d 51 (Ark. 1959)).
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