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SCHENCK, Judge:


A military judge, sitting as a general court-martial, convicted appellant, pursuant to his pleas, of willfully disobeying a superior commissioned officer, carnal knowledge, sodomy (two specifications), sodomy with a child under the age of sixteen, adultery (two specifications), false swearing, and indecent liberties with a child under the age of sixteen, in violation of Articles 90, 120, 125, and 134, Uniform Code of Military Justice, 10 U.S.C. §§ 890, 920, 925, and 934 [hereinafter UCMJ].  Appellant was sentenced to a bad-conduct discharge, confinement for thirty months, forfeiture of all pay and allowances, and reduction to Private E1.  Pursuant to a pretrial agreement, the convening authority approved only so much of the sentence as provides for a bad-conduct discharge, confinement for fifteen months, forfeiture of all pay and allowances, and reduction to Private E1.  This case is before the court for mandatory review pursuant to Article 66, UCMJ.
Appellant asserts under United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982), that the staff judge advocate (SJA) prejudicially erred by failing to provide the convening authority with all the matters he submitted pursuant to Rule for Courts-Martial [hereinafter R.C.M.] 1105.  Appellant also asserts that the SJA failed to document that all such matters were provided to the convening authority.  Due to errors in the addendum to the SJA’s post-trial recommendation (SJAR), we are not confident that prior to taking action, the convening authority considered all R.C.M. 1105 matters submitted by appellant.  We also note that the SJAR’s addendum did not accurately summarize appellant’s request for clemency.  We find that appellant has made a colorable showing of possible prejudice and, therefore, a new SJAR and action are warranted.

FACTS


The trial defense counsel submitted matters to the convening authority in accordance with R.C.M. 1105 and Article 38(c), UCMJ.  She asserted that appellant was prejudiced by his confinement in a brig at Camp Lejeune because appellant was not receiving work credit towards his sentence to confinement, unlike “every other Army soldier” confined in an Army facility.  She claimed that appellant would have been eligible to receive a total of thirty days of work credit towards his sentence to confinement.  The trial defense counsel concluded by stating that due to appellant’s 164-day pretrial restriction and to compensate for the thirty days of work credit not received, “it would be in the best interests of justice to disapprove or suspend any confinement in excess of 9 months.”  Trial defense counsel’s submission included six enclosures:  (1) Army Reg. 190-47, Military Police:  The Army Corrections System, para. 5-7 (15 Aug. 1996); (2) a memorandum from appellant’s troop commander rating appellant’s on-duty performance a “10” on a 1-10 scale; (3) six letters from appellant’s supervisory non-commissioned officers and ten letters from fellow soldiers recognizing appellant’s professionalism, skill, and work ethic;
 (4) four letters from appellant generally describing unsanitary conditions and poor treatment at the confinement facility and complaining about the lack of work credit; (5) two letters from appellant describing his 164-day pretrial restriction and requesting clemency; and (6) eight letters of support from appellant’s family members.

In the SJA’s summary of the defense submission, the SJA stated,
[defense counsel] requests that you disapprove or suspend any confinement in excess of nine months.  Since the confinement facility where SPC Anderson is currently serving his sentence is a US Marine Corps disciplinary facility that does not offer a program for extra good conduct time (EGCT), [defense counsel] maintains that SPC Anderson is being deprived of the same opportunities available to other prisoners confined at Army facilities.  She then states that SPC Anderson should receive 30 days of work credit to compensate him for the 164 days of restriction that he was subjected to prior to trial—which was not credited to him at trial.
In the body of the SJAR’s addendum, the SJA provided a general description of the matters submitted on behalf of appellant, as “matters . . . for [the convening authority’s] consideration under R.C.M. 1105 (TAB A) . . .  [and] several letters . . . describing alleged maltreatment at the USMC facility (TAB B). . . .  The accused, SPC Anderson, has also submitted matters for your consideration (TAB B) . . . [and] character statements from several members of SPC Anderson’s chain of command (TAB C) and his family (TAB D).”  However, the enclosure list to the SJAR’s addendum reflects the following four enclosures:  “1. Recommendation of the Staff Judge Advocate, dtd 9 Oct 01
  2. Service of Recommendation  3. Petition for Clemency, R.C.M. 1105 from CPT McPherson, dtd 21 Nov 01
 [and]  4. Submissions from PV1 Beatty [sic] and his family and friends.”

When taking action on appellant’s court-martial, the convening authority stated that he took action, “having considered the Recommendation of the Staff Judge Advocate, dated 25 October 2001, the addendum thereto, and all matters submitted by the defense.”
DISCUSSION

This court has stated on numerous occasions that it is “imperative that the convening authority be provided accurate and complete information in the post-trial recommendation, [and] addenda thereto.”  United States v. Godfrey, 36 M.J. 629, 631 (A.C.M.R. 1992).  To prevail on an allegation of post-trial error, appellant must:  (1) allege an error to our court; (2) assert prejudice as a result of the error; and (3) show what he would do to resolve the error if given the opportunity.  See United States v. Lee, 50 M.J. 296, 298 (1999); United States v. Wheelus, 49 M.J. 283, 288 (1998).  Because clemency is a highly discretionary function, there is material prejudice to the substantial rights of an appellant if he “‘makes some colorable showing of possible prejudice.’”  Id. at 289 (quoting United States v. Chatman, 46 M.J. 321, 323-24 (1997)).

Article 60(c)(2), UCMJ, requires that “action may be taken only after consideration of any matters submitted by the accused.”  Here, it appears that the convening authority may have received and considered documents from a different court-martial.  “Neither the U.C.M.J. nor the Rules for Courts-Martial require the convening authority to state in the final action what materials were reviewed in reaching a final decision.”  United States v. Stephens, 56 M.J. 391, 392 (2002).  However, as our superior court has stated, “[s]peculation concerning the consideration of such matters simply cannot be tolerated in this important area of command prerogative.”  United States v. Craig, 28 M.J. 321, 325 (C.M.A. 1989) (citing United States v. Siders, 15 M.J. 272, 273 (C.M.A. 1983)).  Furthermore, courts should not “‘guess’ as to whether clemency matters prepared by the defense counsel were attached to the recommendation or otherwise considered by the convening authority.”  Id. (quoting United States v. Hallums, 26 M.J. 838, 841 (A.C.M.R. 1988)).
When records of trial contain inadequate staff work, the service courts “should promptly return the record of trial to the convening authority for preparation of a new SJA’s recommendation or convening authority’s action[,] . . . unless the record contains the type of error that may readily be corrected by the court without prejudice to the substantial rights of the accused.”  United States v. Johnston, 51 M.J. 227, 229 (1999) (citing United States v. Wheelus, 49 M.J. 283 (1998)).  Because there is confusion regarding whether the convening authority considered all “matters submitted by the accused,” and to ensure basic due process, based on the facts of this case, we will exercise our considerable discretion and require a new post-trial SJAR and action.  See UCMJ art. 66; Wheelus, 49 M.J. at 288-89.

Two days after appellant’s sentence was adjudged, appellant requested that the convening authority defer the automatic forfeiture of pay and allowances from their effective date (fourteen days after sentence announcement) until the date on which the convening authority takes action on the adjudged sentence.  See UCMJ art. 57(a)(2); R.C.M. 1101(c)(2).  Action on a deferment request must be in writing, and “must include the reasons upon which the action is based.”  United States v. Sloan, 35 M.J. 4, 7 (C.M.A. 1992) (citing R.C.M. 1101(c)(3)).  The convening authority denied appellant’s request to defer forfeitures without stating his reasons in writing.  Because we are already returning this case for a new SJAR and action, the SJA and convening authority will also be provided a discretionary opportunity to retroactively approve or deny appellant’s request for deferment of forfeitures, setting forth reasons for any such denial.
  See id.; United States v. Zimmer, 56 M.J. 869, 874 (Army Ct. Crim. App. 2002).
The action of the convening authority, dated 12 December 2001, is set aside.  The record of trial will be returned to The Judge Advocate General for preparation of a new SJAR and action by the same or a different convening authority in accordance with Article 60(c)-(e), Uniform Code of Military Justice.


Senior Judge CANNER and Judge HARVEY concur.







FOR THE COURT:







MALCOLM H. SQUIRES, JR.







Clerk of Court
� The memorandum from the appellant’s troop commander and sixteen letters from soldiers in appellant’s unit were admitted as Defense Exhibit A at appellant’s court-martial.





� The original SJAR in this case is dated 25 October 2001.





� The R.C.M. 1105 submission in this case is dated 25 November 2001.





� The convening authority may retroactively defer appellant’s automatic forfeitures.  See United States v. Nicholson, 55 M.J. 551, 552 n.4 (Army Ct. Crim. App. 2001).
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