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MEMORANDUM OPINION
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OLMSCHEID, Judge:

A military judge sitting as a general court-martial convicted appellant, pursuant to his pleas, of larceny (eight specifications) and wrongful appropriation (two specifications),( in violation of Article 121, Uniform Code of Military Justice, 10 U.S.C. § 921 [hereinafter UCMJ].  The military judge sentenced appellant to a bad-conduct discharge, confinement for two years, forfeiture of all pay and allowances, reduction to Private E1, and a $1000.00 fine.  The sentence also included a provision that if appellant failed to pay the adjudged fine, an additional two months of confinement would be added to his sentence.  Pursuant to a pretrial agreement, the convening authority limited the sentence to confinement to fourteen months, but otherwise approved the adjudged sentence. 

This case is before the court for review pursuant to Article 66, UCMJ.  We have considered the record of trial, appellant’s assignments of error, the matters appellant personally raised pursuant to United States v. Grostefon 12 M.J. 431 (C.M.A. 1982), and the government’s reply thereto.  In a footnote appellant asserts that while the facts admitted by appellant during the providence inquiry support a finding of guilty to larceny of goods in regard to Specification 8 of The Charge, they do not support a finding of guilty to larceny of services as alleged in the specification.  We agree and will grant appellant’s request to amend Specification 8 of The Charge in our decretal paragraph.  
Appellant also asserts that he is entitled to a new staff judge advocate’s post-trial recommendation and action because his defense counsel failed to submit a request for deferral and waiver of any forfeiture of pay or reduction in rank that took effect as a result of the application of Articles 57(a) and 58b(b), UCMJ.  We disagree, but will briefly address appellant’s assertion.  The other matter raised by appellant is without merit.  

DISCUSSION
Theft of Services

“For a guilty plea to be provident, the accused must be convinced of, and be able to describe, all of the facts necessary to establish guilt.”  United States v. O’Connor, 58 M.J. 450, 453 (C.A.A.F. 2003).  The military judge must elicit “‘factual circumstances as revealed by the accused himself [that] objectively support that plea[.]’”  Id.  (quoting United States v. Jordan, 57 M.J. 236, 238 (C.A.A.F. 2002)).  A finding of guilty based on a guilty plea will not be set aside on appeal unless the record of trial shows a “substantial basis in law and fact for questioning the guilty plea.”  Id.


During the providence inquiry regarding Specification 8 of The Charge, appellant testified that he wrongfully took the Capital One Visa Card of Private JJ, went to a strip club with another soldier, used the card to pay for drinks, and gave the card to the other soldier to use to pay for lap dances at the club.  Based on appellant’s testimony, the military judge found him provident to a theft of services under Article 121.  

It is well-settled in military law that Article 121, UCMJ, “does not include services within the class of property that can be stolen.”  United States v. Abeyta, 12 M.J. 507, 508 (A.C.M.R. 1981); Manual for Courts-Martial, United States (2005 ed.) [hereinafter MCM], Part IV, para. 46c(1)(h)(iv).  In order to be prosecuted under Article 121, UCMJ, the thing of value wrongfully taken or obtained must be “tangible property such as money, merchandise, or other goods.”  United States v. Sierra, 62 M.J. 539, 542 (Army Ct. Crim. App. 2005).  If services, rather than tangible property, are obtained, “the offense is not a larceny, but a theft of services in violation of Article 134, UCMJ.”  Id.; see MCM, Part IV, para. 78.  

Because appellant described both the larceny of goods (drinks), as well as a theft of services (lap dances), we find that the factual predicate is sufficient to support his plea of guilty to larceny.  Accordingly, we amend Specification 8 of The Charge as follows:

In that Private Alan M. Corbin, U.S. Army, did, at or near Vicenza, Italy, on or about 9 January 2005, steal goods of a value under $500.00, from J’s Club using a Capital One Visa Card, the property of Private JJ, U.S. Army 

Request for Deferral and Waiver of Forfeitures
In Appellate Exhibit V, a document entitled “Post-Trial and Appellate Rights,” appellant directed his attorney to request, if applicable, inter alia, that the convening authority waive and defer any forfeiture or reduction in rank that took effect as a result of the application of Articles 57(a) and 58b(b), UCMJ.  Appellant’s attorney failed to do so.  Although counsel was clearly derelict in failing to submit the request, to prevail on an allegation of post-trial error, appellant must not only allege error to our court, he must make “some colorable showing of possible prejudice.”  United States v. Wheelus, 49 M.J. 283, 289 (C.A.A.F. 1998) (quoting United States v. Chatman, 46 M.J. 321, 323-24 (C.A.A.F. 1997)).  
Appellant was reduced to the grade of Private E1 prior to trial as a result of punishment imposed pursuant to Article 15, UCMJ, for larceny and three other offenses.  A request to waive or defer the adjudged reduction, therefore, was not applicable to appellant’s case and would have had no effect.  Likewise, because appellant was a single soldier without dependants, he was not eligible for waiver of forfeitures.  See UCMJ art. 58b(b).  The only remaining action available to the convening authority would have been to defer the automatic forfeitures.  We do not find it plausible that the convening authority would have deferred forfeitures for this soldier, with no dependents, who was found guilty of stealing or misappropriating property from his fellow soldiers on ten separate occasions, some of these occasions occurring in the barracks, and whose adjudged sentence included a fine.  
CONCLUSION

The finding of guilty of Specification 8 of The Charge, as amended, and the remaining findings of guilty are affirmed.  Reassessing the sentence on the basis of the error noted, the entire record, and applying the principles of United States v. Sales, 22 M.J. 305 (C.M.A. 1986), United States v. Reed, 33 M.J. 98 (C.M.A. 1991), and United States v. Moffeit, 63 M.J. 40 (C.A.A.F. 2006), to include the factors identified by Judge Baker in his concurring opinion, we affirm the sentence.  

Senior Judge JOHNSON and Judge GALLUP concur.







FOR THE COURT:







MALCOLM H. SQUIRES, JR.







Clerk of Court
( Although appellant plead guilty to larceny in Specification 9 of The Charge, the military judge only found appellant guilty of the lesser-included offense of wrongful appropriation.
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