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MEMORANDUM OPINION
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HARVEY, Senior Judge:


A military judge sitting as a special court-martial convicted appellant, in accordance with her pleas, of disrespect toward a superior commissioned officer (two specifications), insubordinate conduct toward a noncommissioned officer (two specifications), and assault and battery, in violation of Articles 89, 91, and 128, Uniform Code of Military Justice, 10 U.S.C. §§ 889, 891, and 928 [hereinafter UCMJ].  Contrary to her pleas, appellant was also convicted of failure to go to her appointed place of duty and forgery, in violation of Articles 86 and 123, UCMJ.  The military judge sentenced appellant to a bad-conduct discharge, confinement for eighty-five days, and reduction to Private E1.  The convening authority approved the adjudged sentence and directed that appellant receive seventy days of credit for pretrial confinement served.  This case is before the court for review under Article 66, UCMJ.
We agree with appellate defense counsel that the post-trial processing of this case was unreasonably and inexplicably slow.  We also agree with government and appellate defense counsel that the two addendums by the Staff Judge Advocate (SJA) provided prejudicially erroneous information about the convening authority's power to grant clemency.  We will order a new SJA post-trial recommendation (SJAR) and convening authority action in our decretal paragraph.
FACTS

Appellant's sentence was adjudged on 28 January 2000.  The military judges completed their authentications of the 337-page record of trial by 25 January 2001.  A two-page SJAR was signed on 5 February 2001.  Trial defense counsel acknowledged receipt of the record of trial and SJAR on 9 February 2001.  On 11 March 2001, trial defense counsel submitted Rule for Courts-Martial [hereinafter R.C.M.] 1105 matters that objected to unreasonably slow post-trial processing.  In arguing for relief, trial defense counsel observed that because appellant had already served the adjudged confinement “the only meaningful clemency is to disapprove the findings of guilt and/or upgrade the Bad-Conduct Discharge.”

The SJA’s first addendum was signed on 19 March 2001.  The SJA stated that trial defense counsel “claims the accused was denied clemency by lengthy post-trial processing.  Counsel fails to note the accused’s sentence does not qualify her for clemency per AR 15-[1]30, paragraph 3.1d(1).”  On 21 March 2001, the SJA’s first addendum was served on appellant’s trial defense counsel.  On 27 March 2001, appellant's trial defense counsel responded, stating “the defense never suggested that PVT Stubblefield deserved clemency because she was denied a parole and clemency board under the provisions of AR 15-130.”  Trial defense counsel explained that under case law there was no requirement for a showing of prejudice before relief could be granted, and objected to the SJA’s statement of the standard to be applied.
The SJA's second addendum, dated 5 April 2001, countered:

Since the accused served no post-trial confinement, she was not entitled to a parole and clemency board.  [Trial defense c]ounsel acknowledges in his response to the first [SJA] addendum that the accused was not entitled to clemency under the provisions of AR 15-130.  Although he asserts in his original submission and in his response to the first [SJA’s] addendum that the accused was denied meaningful clemency, counsel fails to explain how the government’s post-trial processing time in any way denied the accused clemency.
Neither SJA addendum explained that “[t]he convening authority or other person taking such action, in his sole discretion, may approve, disapprove, commute, or suspend the sentence in whole or in part.”  UCMJ art. 60(c)(2); see R.C.M. 1107(b)(1).  The convening authority approved the adjudged sentence on 6 April 2001, over fourteen months after appellant was sentenced.
DISCUSSION

We agree with the government’s statement that the SJA’s two addendums are “ambiguous and confusing” or are “erroneous in describing the convening authority’s ability to grant clemency in appellant’s case.”  We also agree with the government’s conclusion that “the appropriate remedy in appellant’s case is for this Court to return the record of trial to the convening authority for an appropriate post-trial recommendation and new action.”

We find that the post-trial processing of appellant’s record of trial did not occur “‘as expeditiously as possible, given the totality of the circumstances in [her] case.’”  United States v. Bauerbach, 55 M.J. 501, 506 (Army Ct. Crim. App. 2001) (quoting United States v. Collazo, 53 M.J. 721, 727 (Army Ct. Crim. App. 2000)).  We do not find specific prejudice to appellant from this slow post-trial processing.  A finding of specific prejudice, however, is not a prerequisite for relief.  See Collazo, 53 M.J. at 727.  Sentence relief may be appropriate for “unexplained and unreasonable post-trial delay.”  United States v. Tardif, 57 M.J. 219, 224 (2002); see UCMJ art. 66(c).  “Because we are already returning this case for a new SJAR and action, the new SJA and convening authority will also be provided a discretionary opportunity to fashion an appropriate remedy for the untimely post-trial processing.”  United States v. Paz-Medina, 56 M.J. 501, 505 (Army Ct. Crim. App. 2001).
DECISION

The action of the convening authority, dated 6 April 2001, is set aside.  The record of trial will be returned to The Judge Advocate General for a new R.C.M. 1106 SJAR, and a new action by the same or a different convening authority in accordance with Article 60(c)-(e), UCMJ.

Judge STOCKEL and Judge BARTO concur.







FOR THE COURT:







MALCOLM H. SQUIRES, JR.







Clerk of Court
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