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MEMORANDUM OPINION ON REMAND

------------------------------------------------------

CARTER, Judge:


On 15 August 2000, the United States Court of Appeals for the Armed Forces granted review of the following issue in appellant’s case:

WHETHER THE PERSONAL ASSERTION MADE BY APPELLANT THAT THE MILITARY JUDGE WAS DISQUALIFIED UNDER ARTICLE 26(b), UCMJ, BECAUSE HER MEMBERSHIP IN THE BAR OF PENNSYLVANIA WAS INACTIVE AT THE TIME OF HIS COURT-MARTIAL IS TRUE, AND, IF SO, WHETHER HER INACTIVE STATUS CONSTITUTES A JURISDICTIONAL DEFECT.


By order dated 18 September 2000, our superior court remanded appellant’s case “for further review in light of the question of the qualification of the military judge which has been raised for the first time on appeal before this Court.”


For the record, we note that this issue was not “raised for the first time on appeal before” our superior court.  As reflected in the record of trial, the very same issue was raised by appellant before this court pursuant to United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982).  We carefully considered the issue at that time and found it to be totally without merit.  Nevertheless, we have again reconsidered this issue per our superior court’s direction and once again find it to be completely meritless.


Article 26(b), UCMJ, provides

A military judge shall be a commissioned officer of the armed forces who is a member of the bar of a Federal court or a member of the bar of the highest court of a State and who is certified to be qualified for duty as a military judge by the Judge Advocate General of the armed force of which such military judge is a member.

(Emphasis added).


Nothing in appellant’s original Grostefon matters or in appellant’s brief before this court on remand demonstrates that Judge Wright’s “inactive status” in Pennsylvania ever equated to her not being “a member of the bar” of Pennsylvania as contemplated by Article 26(b), UCMJ.  More importantly, Donna M. Wright has long been a member in good standing of the bar of this court.


The decision of this court, dated 22 March 2000, remains in effect.  United States v. Ginn, 47 M.J. 236, 238 n.2 (1997).


Senior Judge TOOMEY and Judge HARVEY concur.







FOR THE COURT:







JOSEPH A. NEURAUTER







Clerk of Court
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